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TIHI UNITED REPUBLIC OF TANZANIA

N(. 7 OF 2011
I ASSENT,

Jaxaya MrisHO KIKWETE,
FPresidem

13" Decomber, 2011

An Act fo make better provisions for the regulation of public
procurement, to provide for repeal of the Public Precarement
Act, 2004 and re-cmact the Public Procurement Act and
censequential matters and to provide for other related matiers.

ENACTED by the Parliament of the United Republic of T anzania,

| PART !
PRELIMINARY PROVISIONS
Short tide and 1. This Act may be cited as the Public Procurement Act,
commence: 2011 and shall come into operation on such a date as the

Minister may, by notice in the Gazeile, appoint.

Application 2.-(1) This Act shall apply 10-
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(a) all procurement and  disposal by tender
underiaken by @ procuring entity except

where it 13 provided otherwise in this Act;

{b) mon Government entities, for procurement
financed from specifie public {inances; and
{c) Public Private Partnership projects, in their
relevant stagcs

(2) The Defence and National Secwity Qrgans shall
comply with this Act subject 10 subscctions (3) and (4).

(3) The defence and national security 0rgans shall
manage their procurement and disposal on the basis of a
dual list, covenng items subject to open and restricted
procurement oF disposal methods respectively.

(4) "the Defence and Nationat Security Organs shail
agree annually with the Authorily on the category of iems
o be included in the restricted list and on restricted
procurement methods set ouf in this Act OF regulations
made under this Act which applics 1© cach category of item
on the restricted list.

(5) Subjectto section 4{1), the extent to which this Act,
regulations and yules made under it conflict with other
laws, regulations of rules on mafters relating to public
procurement and disposal of public assels by tender, the

provisions of this Act, regulations and rules made under i

shall prevail.
Interpretation 3. In this Act unless the context otherwise Tequires -
G.N. No. 435A
ot 201}

“acopuming officer” meuns @ Government  officer
Cap.348 appointed in accordance with the provisions of the
Public Finance Act OF a public officer statutorily
appointed 10 hold a vote Of gubvention and accounts for
ail monics cxpe:ndcd frora that vote or subvention;
wAgency” ineans Government Procurcment Services

Agency;




No. 7

Public Procurement 2011

“an associate” means & person who -
(a)  isin parinership with the public officer; or
) in the case of a body corporate is a controller of
the body corporale or the public officer and any
person who js in association with him;

“Appeals Authority” means the Appeals Authority
cstablished under section 88;

“gpproving authority” means an accounting officer or tender
poard of & public body;

“Authority” means the Public Procurement Repulatory
Authority;

“Board” means the Board of Directors of the Public
Procurcment Regulatory Authority established under
seetion 21;

“coercive practice” means impairing oF harming, oOr
threatening to impair or harm directly or indircetly, any
party or the property of the party for the purposc of
influencing improperly the action of thal party in
connection with public procurement or in furtherance of
corrupt practice or fraudulent practice;

“competent authority” mecans & person, body of person,
Organs o an agency competent 10 take actions as may
be referred to or directed 1o it by the Authority under
this Act;

“competitive selection™ means the method of procurcment
whereby  consultanis or providers of services are
invited by the procuring coiity to compele with each
other in submitting either unpriced or priced tenders,
where the tenders are evaluated cither on the basis of
quatity or on the basis of a combination of quality and
cost;
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Cap.103

“opnllusive practices” means impairing of harming, oOr
ihreatening to impair of harm directly or indirectly, amy
patty or the property of the parly for the purposc of
influencing irproperly the action of that party In
connection with public procurement or govermnment
contracting or in furtherance of a corrupt practice or 4
Fraudulent Practice;

“competitive tendering of “tepdering” means {he method of
procurement whoreby  suppliers, conlractois o
consultants are iavited by the procuring cntity to
compete with each other i1 submitting priced tenders
for goods, works or services;

“gopsultant” means @ firmy, company, gorporation,
organisation, parinership or &n individual person
cngaged in or able to be ongaged in the business of
providing  services in  architecturc,  CCONOMICS,
engineering, surveying or any field of professional
services, and who Is, gecording to the conicxt, a
polential party or the party to a contract with the
procaring entity;

“sonsultancy services” means activities of an intellcctual
and advisory nature that do not lead o & measurable
physical output and includes design, supervision,
training, advisory, auditing, software development and
similar services;

weontracting authority shall have a mesning ascribed to it
under the Public Private Partnership Act;

sconiractoy” memns d firm, COMpALY, corporation,
organisation, parincrship or an individual person
engaged in civil, electrical or mechanical cngincering
ar in construction or building work of any kind
including repaics and renovation, and who is, according
1o the context, B potential parly oF the part 10 &
procurement contract with {he procuring cnuty;

10
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Cap.257

“corrupl practice mcans the offering, giving recciving or
soliciting of anything of value to influence the action
of a public officer in the procurement process or
conlract exceution;

“defence and nationa! security organs” means the Tanzania
Peoples Defence Forces, the Tanzanmia National
Service, Tanzania Policc Force, Tanzanta Prisons
Service, Tanzania Infelligence Security Services, the
National Security Council and the Prevention and
Combating of Corruption Burcau;

“Department” in relation to a Ministry of the Government or
other public authority or public body, includes any
division or uni{ by whatever name known of that
ministry, authorily or other body;

“digital signature” means an elecironic signature based upon
cryptographic methods of originator authentication,
compuied by using a set of rules and parameters such
that the identity of the signer and the intcgrity of the
dala can be verified,

“disposal" means the divestiture of public assets including
intellcctual and proprietary rights and gocdwill, and any
other rights of a procuring and dispusing entity by any
means, including sale, hire - purchase, licences, tenancics,
rental, jease, franchise, auction or any combination however
classified other than those regulated by the Public
Corporation Act;

“disposal process” means the successive stages in the disposal
eycle, including planning, choice of procedure, measures (0
solicit offers from tenderers, examinalion and evalpation of
those offers and award of confract;

“o-procurement” means the use of information and
commnication technology by the Government in
conducting procurement fimctions;

“emergency procurcment” means procurcment of goods, works or
services cssentially to meet an emergency situation which
cannot be done through aormal procurément process;
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Caps.2R7 2nd
288

“fraydulent practice” means & misrepresentation of facts in order
to influcrice a procuremnenl process or the exceulion of 2
contract 1o the detriment of the Government or a public
body and includes collusive practices among tenderers, prior
io ot after submission designed o establish tender prices al
anlificial won-competitive levels and o deprive i
Government of the benelits of frec and open competition;

“goods” meags raw materials, products, equipment and other
physical objects of every kind and description, whether in
solid, Hquid or gaseous form, clectricity, intangible asset and
fntellectual property, as well as gervices incidental to the
supply of the goods provided {hat the value ol the services
does not exceed the value of the goods themselves;

“government” means the Goverament of the United Republic of
Tanzania;

"ouidelines” means direetives issued by the Public Procurement
Regulatory Authority under this Act;

“faise representation” means 4 misreprosentation of fact made by
one party o another with intent to deceive and with the
knowledge that it is falsc;

“highest evalvated price” means the price affered by a tenderer for
revenue collection services or for (he asset to be disposed of,
that is found to be tho highest after sonsidering relevant
factors specified in the teader docwments and apportioning
weiglit for such factors;

“Independent Govermusat Departmeont” means # Depariment of
the Government that is pot under the direct contro! of the
parcnt Ministey;

"local government avlhorify” means a loca! government anthority
established under the Local Government (District Authority)
Act or local governmenl authorily estublished under the
Lacat Government {Urban Authorily) Act;

“jowest evaluated cost” means the price offered by a tenderer that
is found to be the lowsst prico aficr consideration of all
relevant factors and the calculation of any weighing for these
factors, provided that such factors have been specified in the
tender documenis;

12
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sMinister” means the Minister for the time being responsible for
finance;
“non consullancy services” means any objeet ol procurement other
{han goods, works and consultancy strvices;
“gbsiructive practice” means acts intended to materielly impede
access to required information in exeroising a duty under this
Act;
“parastatal organisation” means -
Cup.2i2 (i abodycorporale established by or under any Act other
than the Compunies Act
(it) any corporation regisicred under the Companies Act,
in which not foss (han {ifty percent of the share capital
is owned by the Government o by anclber parastatal
organisation, or in the cuse of o company which is
limiled by guarantee, where the Government has
underlaken to meet fifty percent or more of the
tiabilitics of that contpany, of
(iil) any company, management, board, association or
statutory body in which the Government has a
majority or controliing interest and includes a
Cup.245 government  agency cstablished  under the
Executive Agencies Act
. “Paymaster General” has the meaning ascribed to it under the
Cap 343 Public Finance Act;
“nerson”  includes any agsociation of porsons whether
incorporated or not;

“post-qualification” means 2 due diligence proccdure applied
after tenders have been evalualed prior to award of contract,
10 determine whether of nol the fowest evaluaicd tenderer
has the experience, capability end resources to carry out the
contract cffectively;



Mo,

Public Procurement 2011

“nre-qualification” means a formal procedure wherehy
suppliers, contractors or consultants arc invited to submit
details of their resources, and capabilities which are
screened prior 1o invitation to fender on the basis of
meeling the minimum criteria on expericnce, resources,
capacily and financial standing;

"procuring cnlity” means a public body and any other body, or
umsi establisned and mandated by government to carry out
public funclivns;

“procurement” means buying, Durchaslng, renting, leasing or
otherwise acquiring any goods, works or services by a
procuring entity and includes all functions that pertain to
the obtaining of any goods,: works or services, including
description of requirements, selection and invitation of
tenderers, preparation aia award of contracts;

“procurement coniract” means any licenee, permit, or other
concession or authorily issued by a public body or entered
into between a public body and a supplier, coniractor or
consultani, resuiting from procurcment proccedings for
carrying out construction or other refaicd works or for the
supply of any goods or scrvices;

“procurement cxpert or specialist” means a person who s
engaged in a profession, occupation or calling in which
recourse to procurement is ditectly or indircetly involved
and has such knowledge snd experience of the practice of
procurement and has been certified or regisicred by the
Procurement Supplies Professional and Technician Board;

"Procurcment Management Unit” means a division or
department in each procuring ontity responsible for the
exceution of the procurement funciions;

“procurcment procecdings® means the proceedings to be
followed by a procuring cniity or any approving authority
when engaging in procurement;

14
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"procurcment process” means the successive stages in the
procurcment  cycle, including planning, choice  of
procedurcs, measures o solicit offers from  tenderers,
examination and cvaluation of those offers, award of
contract and contract management;

“Procurcment Professional Body” means the Procurement and

Supplies Professionals and Technicians Board;

“public asscl” means any property owned by the public body
tangible and intangible, including but not limited to
physical property, land, shares or proprictary rights™

“public body or public authority” means -

(i) any Ministry, Department or Agency of the
Government;

(ii} any body corporate or statutory body or authority
established by the Government,

(iti) any company registered under the Companies Act
being 8 company in which the Government or an
agency of the Government, is in the position fo
influence the policy of the company; or

(iv) any local government authority;

“public funds” means monetary resources appropriated (o
procuring cntities through budgetary processes, inciuding
the Consolidated Fund, granis, loans and credils put at the
disposal of the procuring entitics by local or foreign donors
and revenues generated by the procuring entities;

“public officer” or “officer” means:-

(i) any person holding or acting in an office of
emolument in the public service;

(i) a person holding or acting in the office of a
Minister in the Government;

(i) an employce of any body corporate referred to in

the definition of public body or public authorily;

(iv) = person who has beon a public officer;

Cup. 212

15
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“Public Privale Partnership” shall have a meaning ascribed 10 it
Cop. 103 under the Public Private Partnership Act, 2010;

“gervices” means both consultancy and non consuliancy
services;

“solicited private Parinership Projects”™ means proposats for Public
Private Partnership Projects that are initiated by public bodies
and represent Govertnent’s priority programs;

“specification” means a description of any commodity or works
by reference 1o ils mature, quality, strength, purity,
composition, quantity, dimensions, weight, grade, durability,
origin, age or other characteristics or 1o any substance or
material of, or with which, or the manner in which, any
commodily or works may be manufacturcd, produced,
processed, treated, built or ingtalled;

seyuccessful tender” means a tender cvatualed and selected by
the procuring entily as-

(i) offering the lowest cvaluated cost and has the
capacity and capability 1o execute the contract, in
case the method of procuremeni uscd was
compelitive lendering; or

(ii) being the most responsive 10 the nceds of the
procuring cmtily if procurcment used was
competitive quotations, single source
progurement, competitive selection or where
goods or services of minor value were procured;

(i) ute highest evaluated price;

“supplicr” mcans  company, corporation,  organisation,
partnership or individual person supplying goods or
services, hiring cquipment or providing transport services
and who is, according 10 the contract, a potentisl party or
the party to a procuremcnt contract with the procuring
entity;

“tender” means an offer, proposal or quotation made by a
supplicr, contractor or consuliant in responsc 1o a request
by & procuring cntity;
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“tender document” means a wrilten or clectronic document or
request for proposal inviting tenderers fo participate In
procuring or disposal by tender proceeding and includes
decumcnt inviting potential tenderer for pre-qualification;

“tenderer” means any natural or legal person or group of such
persons  participating or intending {0 participate in
procurement procecding with a view io submiiting a
tender in order to conclude a contract and includes a
supplier, contractor service provider or asset buyer;

“torms of reference” means the statement issucd by the
procuring cntity giving the definition of the objectives,
goals and scope of the services, including wherc
applicable the means 10 be used;

“unsolicitcd Private Partnership Projects™ means a proposals
that are initialed by a privaic seclor party to a public
institution for consideration as Public Private Partnership
Praject;

“works” means -

(iy all works associated  with the construction,
reconsiraction, demolition, repair or renovation of
a building, structure, road or airficld;

(i) any othor civil works, such as site preparation,
cxcavation ercction, building, installation of
equipment or malerials, decoration and finishing,
and

(iit) service which is tendcred and contracted on the
basis of performance of a measurable physical
output such as drilling, mapping, satellitc
photography or scismic investigations:

Provided that, contracls which include the provision of
works and scrvices shall be regarded as works contracts if the
total value of the works is greater than the value of the services
covered by the conlract.
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Inlcrna-
lionat
obligation

4,-(1) 7To lhe extent that this Act conflicts with an
obligation of the Unitcd Repubiic under or arising out of -

(a) ony lreaty or other form of agreement to which the
Governmestl is a parly with one or more other
siates or political sub-divisions of such states; or

(b) any grent agreoment endered  jnto by the
Government  with  an inler-governmental  of
:mernational financing institution in which the
Government is the beneficiary,

the requircment of such treaty or agreement shall prevail, but in
all other respects, the procurement shall be governed by this
Act.

(2) Where the Government enters into any treaty or other
form of agreement which favours an external beneliciary, then -

(a) procurement made through contributiens made by
the Government shall be undertaken in the United
Republic  threugh national suppliers, contractors
or consullants;

{b) all rclevant insurances shall be placed with
companies registered in the United Republic;

(c) supplies shall be transported in earriers repistered
in the United Republic.

(3) Where, for reasons of limitations of capacity, natianz]
supplicrs, contraclors of consultants arc unable to satisfy
wholly or in pari, the specific procurement requirements, they
shall be offered a preferential opporiunity io participate in the
procurement of disposal by iender process ol the beneficiary
entity (in conjunction with fizms in thal country) and where
applicable to offer such requirements from third sources.

(4) A derogation from the application of subsections (1)
and (2) may be applied to the Authority by the competent
agency responsible for the procurement or disposal in question
with supporting documeniation and justilication.

18
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Cstablish-
ment of
Public
Procureme
nt Policy
division

Irunetions
o the
Public
Procurs-
ment
Peiicy
Division

PART U
PuiLIC PROCUREMENT PRLICY DIVISION

5-(1) There shall be established, under the Ministry
responsible for Finance 2 Public Procurement Policy Division.

(2) Fhe Public Procurement Policy Division shall be
hoaded by a person with appropriate acedemic and professional
qualifications and cxperience of not less than len years in
procurcment related functions.

6.-(13 The funclions of the Public Procurcment Policy
Division shall be to-

(8) develop a National Procurement Policy;

(b) review procurement policics, regulations, circulars
and ofhor related directives with a view of updating
the same;

(c) monitor the implementation of Public Procurement
Policies;

(d) advise the Central Government, tocal governments
and statutory bodics on issucs relaled 10
procurement policics; and

(¢) develop and manage procurement cadre.

(2) Tor the purpose of subscction (1), the Public
Procurcment Policy Division shall -
{a) desipn and implement public  procurement
advisory mechanisms;
{b) monitor, cvatuaic and rcview public procurement
gusiemns;
(¢) »ndy and mainstream best public procurcment
sysiems;
{ 1) analyse public procurement issucs and chalicnges,
advise, provide guidance and [oHow-up on their
implementation;
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(¢) devclop, implement, monitor and  evalvate
mechanisms for involvement of small and medium
scalc enterprises in public procurement markets;

() conduct rescarch and other studies on public
procurcment nnd advise,

(g) harmonize public procurement sysiems in the
country and monitor their implemeniation;

(h) advise on applications for retrospective approval;

(i) monitor and evaluate performance  of public
procurcment institutions;

(i) develop public procurement and supplies cadre;

(k) devclop capacity Structurc, human resources andd
successton plans for procurement and supplics
stalf;

(1) build capacity of procurement and supplies stafl;

{m)develop and inaintain databasc for procuremcent
and supplics staff

(n) provide inputs and advise for the development of
public procurement and supplies curricula,

(0) facilitate appointments of heads of procurement
managerment units and transfer of procurement and
supplies staff;

(p) manage ihe establishment  of  Procuremenl
Management Units;

(@) liaise-with training institutions on issues related 10
capacity buitding of procurement 5t T,

(r) link the Government with stakeholders on issues
related o Public Scetor Procurement; and

(s} YHaise with procuremcn professional bodies on
matiers related 1o professionalization of the
procurement cadre.

20
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PARTII
T PUBLIC PROCUREMENT REGULATORY AUTHORITY
lizl?]b'islmcm 7.-(1) There is established an authority to be known as
althe

the Public Procurement Regulatory Awthority,

(2) The Authority shall kave ali the powers necessary
or expedient for the perfonmance of its functions and shall-

(e} be a hody corporatc with perpelual successton

and a common secal;

(b) in its corporate name, be capable of

(i} suing and be sued;

(i) holding, purchasing and  otherwise
acquiving and disposing of movable or
immovatle property;

(iii) entering inlo any contract or olher
transaclions; and

(¢) exercise the powers and perform the funclions

conferred upon it by or under this Act; and

(d) do or suffer to do all acts and things, which a

body corporatc may lawlully perform, do or

suffer 10 be done. ’

{3) ‘the application of the common sea] of the.
Authority on any document shall be authenticated by the
signature of the Chief Execcutive Qficer,

(4) A documenl purporiing lo bec an instrumcnt
issucd by the Authorily sealed wath the scal of the Authority
and authenticated in accordance with subsection (3), shall be
decmed (o be an instrument of the Authority and shall be
received as evidence without [urther prool.

(5) Notwithstanding the preceding provisions of this
section, and the Authority baviag the status of a body
corporate, the Attorney Gencral shall have the right to
tntervene in any suit or matter instifuted by or against the
Authority,

Authority

21
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" Cap.S

Qujeclives of
the
Autlority

Funetions of
the Anthority

(6) Where the Attorney General inlervenes in any
matier in pursuance of swbsection (5), the provisions of the
Government Procecdings Act, shall appty in refation 1o the
praceedings of that suit or matter as il it had becn instituted
by or against the Government,

8. The objectives of the Authority shall be to-

()

(&

{©)
()

ensurc the application of fair, competitive,
transparent, non-discriminatory and value for
money procurcment standards and practices;

get standards for the public procurcment sysiems
in the Uniled Republic of Tanzanis;

monitor compliance of procuring entitics; and
build, in collaboration with Public Procurement
Policy Division and other relevant professional
bodics, procurement capacity in the United
Republic,

9.-(1) The functions ol the Authority shall be to-

(a)

(b)

©

advise  Government, f{ocal  government
authorities and statutory bodies on procurement
principles and practices;

monitor and report on the performance of the
public procwrement systems in the United
Republic of Tanzania and advise on desirable
changes;

prepare, updale and issue authorized versions ol
the slandardized tendering  documents,
procedural forms and any other attendant
documents to procuring entilies;
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ensure  in  collaboration with  relevant
prafessional bodies, 1hat any deviation {rom the
use of the standardized tendering dotuments,
procedural forms and any other attendant
documenty is cffected only afler prior wrilten
approvat of the Authority;

issue guidelings under this Act;

organize and maintain a system for the

publication ol data en public procurcment

opportunitics, awards and any other
information of public intercst as may be
determined by the Authorily;

conduct periodic inspeclions of the records and

procecdings of the procuring cntitics to ensurc

full and correct application of this Act;

monifor the award and implemeniation of

public contracts with a vicw to cosuring that:

{i} such contracts are ewarded impartially
and on merit; :

(ii) the circwmstances in which each contract
is awarded or terminated, do not involve
impropricly or irregularity;

(iif) without prejudice to the functions of any
public body in relation to any contract,
the implementation of each contract
conforms to the terms thercof ;

instituic:

(i) procurement audils during the tender
preparatory process;

(11} coniracl audits in the caurse of cxecution
of an awarded tender; and

{iif)  performance audit after the completion
of the contract In respect of any
procurcinent as may be required;



No. T

Public Procurement 2611

{0

&

@

(m)
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determine, develop, introduce, maintain and
update related system o support public
procurement by means of information und
communication technologics including the use
of public ¢lectronic procurement;

agrec on a lst, which shall be reviewed
annnally, of services and supplies in common
use by more than one procuring cntity which
may be subjeet to cammon procurement;
administer and enforce compliance with the
provisions of this Act, rcgulations and
guidelines issued under this Act;

underiake rescarch and surveys nationally and
internationally on procurement matters; and
undertake any actlivity thal may be necessary
for the execution of its functions.

{(2) For the purposes of discharging its functions under
this Act, the Authority shall be eatitled:

()

(b)

(<)

to be advised of the award and the variation of
any public confract by the procuring entity
responsible for such contract;

subject fo section 12 to have access to atl books,
records, documents, or other property belonging
to the procuring entity, tenderer whether in the
possession of any officer of a procuring entity or
a tenderer.

to have access lo any premiscs or location where
work on a public contract has been or is being or
15 to be carried oul;
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(d} i relation to any matter which is the subject of
investigation by the Authorily, 1o have aceess to
all books, records, decuments or other property
used in connectipn with the prant, issue,
suspension or revocation of any prescribed
license whether in the possession of any public
officer or any othcy person;

{¢) have access to any premises or location where it
has reason to belicve that any book, records,
document or any other properiy referred to in
paragraph (d) or any properly which is the -
subject of a prescibed licence, may be found;

() within reasonable hours to enter any premises
oceupied by any persen in order to make an
enguiry or {o inspect document, record or
properly as it considers nceessary to any matter
being investigated by #; and

(8) subject to the provisions of sections 10 and 11,
to retain any such document, record or other
property referred to in paragraph (f).

(3) Where -

(@) the Authority has authorized a member of staff
of the Authority to enter premises; and

(b} the authorized officer is refused or prevented
from gaining entry to the premise,

a magistrate may on application, have power to issuc a
warrant authorizing any police officer to forcibly enter the
premises lo conduct the search and make copics or take
exiracts of documenis therein.

(4) For the purposes of subscction (2), the Authority
shall have power to require any procuring entity to furnish
the Authority information with regard to the award of any
public contract and such other information in relation thereto
as the Authority considers desirable.

25



Public Procurement 2011

Scope of
investigations
by the
Authority

(5)  For the purposes of paragraphs (d) and (¢) of
subsection (2), the Authority shalt have power to require any
public officer or any other person to firnish, in a manner and
al such time as may be specified by the Auvthority,
information with regard to the grani, issue, suspension or
revocation of any preseribed liccnee and any other
information in relation thereto as the Authority considers
desirable. ‘

10.-{1) Subject ta subsection (2), the Authority may, if it
considers necessary or desirable, conducl an investigation
into any or all of the ollowing matters:

(2) the registration of contractors, supplicrs or
consultants in  relation lo  the specific
procurement;

(b) tender procedurcs relating to contracts awarded
by the public bodies;

(c) the award of any public contract;

(d) the implementation of the terms of any public
contract;

(e) the circumsiances of the grani, issue, use,
suspension or revocation of any preseribed
license;

(D) 1he practice and proceduros relaling to the gran,
issue, suspension  or revocation ol  any
preseribed license.

{Z) ‘The Authority shall, with a prior written dircetion of
the Pavmastier General, investigate-

(a) any public contract or any matters conceming any
coniract entered into for the purposes of defence
or lor the supply of equipment to the security
{orces;
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{b) the grant or issuc of any prescribed licence for the
purposes of defence or for the supply of
equipment to the security forces and any rcport or
comment thereon shall be made to the Pay-Master

“General or the Minister or to both,

11. An investigation carried out pursuant to section 10
may be undertaken by the Authorily on its own initiative or as
a result of representations made to it, if in ils opinion, such
investigalion is warranted,

12. The Authority may adopt whatcver procedure it
considers appropriate to the circumstances of a particular case
and, subjecl {o the provisions of this Act, may obtain
information from a person or persons and in 2 manncr and
make gnquiries as it thinks fit,

13.-(1) Subject to the provisions of subsection (3) and
section 10(1), the Authority may al any time require any
officer ar member of a public body or any other person wha,
in its opinion, is able to give any assistance in relation to the
investigation of any matler pursuant to this Act, to furnish
information and prodoce any decument under his control.

(2) 'The Anthority may summon before it-

{a) any person who has made representations to it; or

(b) any officer, member or employce of a public
body, orany other person who, in the opinion of
the Authority, is capable to furnish information
relating to the investigation.

(3) No person shall, for the purposes of an investigation,
be compelied to give an evidence or produce any document or
thing, which he may not be compelled 1o give or produce in
proceedings in any court of law.
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14-(1) Where the Pay-Master General is acling on his

own ipitiative or at the direction of the Minisier -

{a) gives notice {hat the disclosure by the Authority
or its employees of any document or informationt
specified in the notice, or any class of document
or information so specified, shatl:

(i) invalve the disclosure of the deliberalions
or decision of the Govermment or the
Cabinet, of any committec thercof,
reiating to matters ol a seorel  oOf
confidential nature and is likely to be
injurious o the public intcrest;

(i) prejudice the relations of the United
Republic with the government of any other
country or with any international
organization; or

(i)  prejudice the detection of offencces,

the Authority, ils employees or any member of its

ataff shall not communicale to any person for any

purpose any document of information specified in the
notice or any document of information of a class se
specified;

(b) certifics that the giving of any information or
the answering of any question or production of
any docwment would prejudice the sccurity or
defense of the United Republic, the Authority or
its employees or stafl shall not further require
guch information or answer fo be given or such
docunent or thing to be produced.
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(2) Tixcept as provided for in subscction (1), no regulation
whiclh authorizes or requires the refusal 1o answer any question
or the withholding of any mformation, document or thing on
the ground that the answering of the question or the disclosure
of the information, document or thing may be injurious {o the
public inlerest, shall apply in respeet of any investigation by or
proceedings before the Authority or its stafl,

15.-(1) The Authority shall, afler condueting investipation
under this Act and in writing, inform the Paymaster Genesal
and the relevant competent authority or the adcounting officer
of the public body concerned of the result of that investigation
and make rccommendations as it considers necessary in
respeet of the matter on which investipation was conducted.

(2) The Chief Execulive Officer of the Authority may,
where report of the Authority reflects adversely upen any
person, so far as practicable, inform that person of the
substanee of the repord.

16.-(1) The Authority shall, where during the course of its
investigation or on the cenclusion thereol, it finds the evidence
of breach of duty, misconduct or criminal offence on the part
of an officer or member of a public body, refer the matter to
the competent authority

{2) The Authority shall refer the matter to the person or
persons compeient to take disciplinary or any other appropriate
proceedings against the officer or member and submit a
special report 16 the Minister.

17, The proceedings of the Authority er iis commitiees
shall not be rendered void for want of form.

18.-(1) The Auwthority shall, in the exercise of its
regulatory funciions, have powers to -

29



No. 7 Public Brocurement 2011

(a) requirc any information, document, record and
report in respect of any aspeet ol the public
procurement process where a breach, wrongdoing,
mismanagement or coflusion has been atleged,
reported or proven against any procuring cntity or
tenderer;

(b) summon witnesses, cell for the production of
books of accounts, plans, documents and cxamine
witnesses and parties concerned on oathy;

{¢) commission or undertake investigations and
institute procurement, contract and performance
audits;

{(d) cause to be inspected any procurement transaction
to ensure compliance with tender award by a
procuring entily;

(¢) act upon complaints by procuring entitics,
tenderers or any other entity or persorn;

(f) commission any sludies relevant 0 the
determination of award of contracts; and

(g) request any professional or lechnical assistance
from any appropriale bedy or person in Tanzania
or elsewhere,

{2) The Authority may-

{(a} require the clairman of & tender board or
accounting officer of a public body:

(i) to furnish any information or produce
any record or any document relating to 2
contract; and

()  to answer all relevant questions;

(b} cxamine such records or other documents and
take copies or extracts therefrom.

C?"C““aﬁ‘m 19.-(1) Notwithstanding anything to the contrary provided
:mmmcm for in any ther \'Nrit}cn .law, the Aulh?rity shali, uﬂc?r
proceciings  conducling an invesligalion 1s reasonably satisficd that there i1s

a breach of this Act, the Regulations or any guidcline -
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(a)  direct the procuring entity to {ake such actions
as are necessary Lo rectily the contravention; or
{b)  ierminate the procurcment procecdings.

{2) The Authority shall, within seven days prior 1o
making a decision under subscction (1) (b), give the procuring
critity and any other person whom it believes that his legal
rights may be adverscly affocted Dby the decision an
opportunity to make representations.

(3) The Authority shall incur no liability towards the
procuring enlity or any other persen or body intercsted in the
tender under review or investigation by virtue of invoking its
powers under this section.

Action tn 20.-(1) The Autherity shall, where there ts persisient or
recpsnmuta . T . .

dionofthe  Serious breach of this Act or regufations or guidelines made
Authority under this Act, recommend to the competent authority-

{a)  the suspension of funds disburscments to any
procurement financed by specific public funds
where a breach has been cstablished, lo
cntities, not of Government ofF require the
‘velund of the tost funds by such entities;

(v) the reptacement of the head of a Procurement
Management Unil, the Chairman, or any
member of # tender boerd, as the case may be;

(6) the disciplining of the accounting officer,
chairman or a member of the tender board, the
head of procurcment mapsgement unit, 2
member of evalualion commitice or any other
olficer concerned with the procurcment process

_ in issue; and

(d)  the temporary transfer ol the procurcment
functions of a procuring cnlity to a third party
procurement agent,
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{2) The compeient authority shall respond in writing (o
the Authority’s recommendations on the actions {aken within
fourlcen days from the dale of reccipt of such
recommendations.

{(3) The Authority shall, in its Asnnval Performance
Evaluation Report include-

{a) its audited findings and complaints investigated;
{b) its rccommended comective measures in each
case;
{c} the responsc and actions laken by:
(i} respective competent authority; and
{ii} rclevant law enforcement and oversight
agencics;
{(d} any remecdial measures faken.

21.-(1} There is gstablished 2 Board 1o be known as the
Board of Directors of the Public Procurcment Regulatory
Authority.

(2) The Board shall be the governing body of the
Authority.

{3) The Chaitman and members of the Board shall be
appoinled from amongst persons of good standing and
recognized for their high levels of professional, competence
and integrity.

(4) The Tirst Schedule fo this Act shall have effect
regarding the ~omposition, appointiment and procedures of the
Board.

22.-(1} 'The Board may cstablish such committees that
may be nccessary for the betier carrying out of the fonclions of
the Authority, bui, in any case the commit{ces shall not exceed
five.

(2) The Board shall determine the lerms of reference of
thc commitices, their compositior and their terms and
conditions of service,
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23.-(1) ‘There shall be a Chief lixecutive of the
Authority who shall bc appointed by the President on such
terms and conditions as the President determines on contract
of four years subject to rencwal for only one further term.

{2) The Chief Exceutive Officer shall be appointed from
among the regisiered professionals save Tor lawyers, business
administrators and economic development planners who has
at least ten years of experience in eflher cngincering,
architecture, law, procurcment and supplics management,
quaniity surveying, business administralion, cconomic
devclopment planning or in any related ficlds and who have
had substantia} academic qualifications and expericnce in such
fields including proven roeord of procurement cxperience.

(3) Subject to the general supervision and direction of the
Board, the Chief Executive Officer shall be responsible for
the-

(a) management and operations of the Authority;

{b) management of the funds, property snd business

of the Authorily;

{c) administration, organization and coatrol of the

officers and staff of the Aunthority; and

{d} promotion of irdining and disciplining of the

officers and stall of the Auwthority in accordance
with their terms and conditions of appointment.

(4) The Chief Executive Officer shalt be the accounting
officer of the Authority and in discharging the duty imposed
under lhis section, he shall, with necessary vavialions, be
guided by the laws governing employment in the public
serviee.

24.-(1} The Authority shall employ Dircctors who shall
be principal assistants 1o the Chicl Executive Officer, other
officers and stall of such number and titles as may be
necessary for the efficient discharge of the functions of the
Authority on such terms angd conditions as may be determined
by the Board,

33



No, 7

Public Procurement 2011

Funds
of the
Authority

{2} The Authority may appoinl consultants and cxperts
of the Authority in various disciplines on such (crms and
conditions as the Authority may {rom time to time decide or
determine,

(3) The Authority shall establish a competitive selection
procedure for the appointment of ail employees, consultants
and cxports.

(4) The Authority shall, comply with the competitive
sciection  procedure  established  under  subscction  (3),
whenever it appoints employees, consultants or cxperts,

(53 A person who was the chairman or 4 member of the
Board, the Chief Lxecutive Officer or an employce of the
Authority shall not, during a period of twelve months after the
expiration or tcrmination of the term of office with (he
Authority-

{#} ecnter into any contract of employment or supply
of services to any person or erganization who was
subject of a coniract with the Authority at the
tim¢ when such person was the member,
Chairman, Chief Fxecutive Officer or employee
of the Authority;

(b) acquirc or hold any finencial inlerest, whether as
an cmployce, pariner, sharcholder, officer or joint
veniure, in any business or organization supplying
services 10 any person or organization who was
subject of a contract with the Authority at the
lime when such person was the member,
Chairman, Chief Exceutive Officer or cmployee
of the Authority,

25.-(1) The funds of the Authority shall consist of-

(a) money approprialed by Parliament;

{b} loans or grants;

(e) revenues collecied from goods or scrvices that are
rendered by the Authority;
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{d) any other money received or made available to the
Authority for the purposes of its functions;

(2} The Authority may charge and collect fees on
documents.

(3} 'Therc shall be paid from the funds of the Authority -

(2} the salarics, allowances of the staff of the
Authorily,

(b) reasonable travelling, transport and subsistence
allowance for members or members of any
committee of the Authority when cngaged on the
business ol the Authority, at such rates as the
Minister may delermine; and ‘

(¢) any other expenses incurred by the Authority in
the performance of its fimetions.

(4) The Authority may invest, in such mamner as it
considers fit, such amount of its funds which it docs not
immediately require for the performance of its lunclions.

(5) The Authority shall opcn and maintain bank accounis
in banks approved by the Board.,

Bouvks of 26-(1) The Authority shall maintain proper books of
aceounls accounts and other records relating 1o ifs accounts and prepare
an annual statement of accounts inchuding the income and
expenditure account and the balance sheet,
(2) The books of accounts and other records shal] be open
for inspection by the Minister or any person duly authorized
by him in 'hat behalf.

Audt of 27.-(1} The accounts of the Authority shall be audited by
Reebunts the Controller nd A uditor-General,
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(2) The Controller and Auditor-General and or other
person appoiniced by him in connection with the auditing of the
accounls of the Autherity under this Act shall have the same
rights, privileges and authorifics in conncction with such audit
as the rights, privileges and authoritics the Controller and
Auditor-General has in comnection with the auditing of
Government accounts,

(3) The auditer 10 the Authority shall, for the performance
of his duties ymder subscetion (1), have access 1o all books of
accounts, records, relurns, reports and other documents
refating to the Authority accounts at all reasonable times,

(4} The auditor 1o the Authorily shall, in respect of cach
linancial year, certily whether or not-

{2) he has rcceived ajl the cxplunations and other
information necessary for the performance of his
duties;

(b} the accounts of the Aulhority have been properly
kept; and

according lo the cxplanations and other information

received, and the books of account, records, returns,

reports and ather documenis relating 1o the Authority
accounts produccd to him, lhc accounts of the

Authority reflect a true and aceurate financial position

of the Aulhority.

{5) The accounts of the Authority as certified by the
Controller and Auditor-General or any other person appointed
by him on his behulf together with the audit report shall be
forwarded annuaty to the Board and the Minister.

{6) The Minister shall cause the secounts and the audit
report received under subscction {5) to be laid belore
Parliament within three months ol receiving the report or at the
next sttting of Parliament, whichever comes first.
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28.-{1) The Chicl I’xecutive Officer shall, not later than
three months before the end of each financial year, prepare and
submil to the Board an Annual Management 1Ylan which
include a budget for its approval for the next financial year,

(2) The Chiel lixecutive Gfficer may al any time before
the end of a financial year prepare and submit (o the Board for
approval any ecstimates supplementary to the budget of the
current financial year. .

{3) No expenditure shatl be made oul of the funds of the
Authority unless that expenditure is part of the expenditure
approved by the Board under the estumales for the [iscal year
in which the expenditure is to be incurred, or in the
supplecmentary budget for thal year.

(%) Upos approval ol an annual budget or any
supplementary budget, the Board shall submit such budget 1o
the Minister for approval.

(5) Subject to subsection {4), the Minister shail determine
in respect of the Authority the amount of money which shall
be treated as public funds 0 be credited to the Consolidated
TFund and the amount of money which shalt remain as funds of
the Authority for is budgetary purposes.

29,-(1) The Authority shall, within three months after the
cnd of cach financial year, submit to-

(a) the Minisier, an Annual Performance Ilvaluation
Report in respect of thal year's activities
consisting ol-

{i) evaluation of the operations of the Authority
and the annual management plan;

{ii) an cvalvation of operations of procuring
entilies in respect 1o compliance;

(iii) audil (indings, complaints investigated and
carrective actions taken; and

(iv) any other information the Board may direet.
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{bt) the Controller and  Auditor-General  the
accounts of the Authority for the financial year
and the Annual Performance Evaluation Report,

(2) The Mintster shall lay before the National Assembly
the Annual Performance Evaluation Report within threc
months from the date of his receiving the report, or at the next
sitting of Parliament, whichever event comes first.

(3)  The Authority may, where circumstances Tequire,
prepare a special report on any matter relating to procurement
to be submitted to the Minister.

30. The Head of Internal Audil shall be responsible for
the internal auditing of the Authority’s operations and shall
submit to the Audit Committce with a copy to the Chief
Executive Officer, quarterly report in respect of every threc
months of a financial year.

PART tV
INSTIYUTIONAL ARRANGEMENTS

31.-(1) Except where il is provided otherwise in this
Act, or regulations under this Act, each public body shall
establish a tender board for procurement of goods, services,
works and disposal of public assct by tender.

(2) The composition of tender board, the method of
appointment of ils members, and Lhe proccdures 1o be
followed by such tender boards other than lecal government
authority tender Board, shall be as preseribed in the Second
Schednle to this Act.

(3) The composition of local govemnment authority
tender board and the method of appoimiment of the
members, and the procedures to be followed by such a
iender board, shall be proseribed in Regulations made
pwrsuanl to the provisions of the Local Government
Finances Act,
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(4) The Regutations made pursuant to subscction (3)
shall, inter afia, provide for the procedure under which a
local govermnment authority through its committee
responsible for finance and planning shall perform ils
oversight function on public procurement malicrs.

(5) Members of the tender board shall be appointed on
the basis of their technical competence required for the
discharge of the functions of the tender board.

(6) A member of the tender board or committee
thereof, who is a member of a company, firm or other body
or is a parfner or is in the cmployment of a person or a
company or other body or is married lo a person who bas
submitted an offer for the supply of goods or for the
provision of services, execution of warks or acquisition of
public asscts by tender in connection thercwith which is the
subject of consideration by the tender board, shall disclose
the fact and shall mot fake part in the consideration or
discussion of or vote on any question relating to such offer.

32.{1) The accounting officer shall inform -
Axnthority of the composition of the tender board and the
qualifications of its members not later than fourleen days
{rom the date of iis appoiniment.

(2) Where the organisational structure of a particular
procuring entity is 1oa small to be able to constitulc a tender
board, the Authority shall prescribe the procedwe to be
followed.

33.-(1) The functiens of the tender board shall be to-
(a) deliberate on the recommendations from the
Procurement Management Unif and approve
award of contracis;
(b) revicw all applications for variations, addenda or
amendments o ongoing contracts;
(c) appruve tendering and contract documents;
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(d) approve procurement and disposal by tender
procedures; and

() ensure that best practices in relation  to
procurement and disposal by tender arc strictly
adhered by procuring ealitics.

(2) The budget approving authority shall, in respect of
procurement, be responsible for-

(a) reviewing and approving ol Annual Procurement
Plan based on its budget and action plan;

(b) reviewing of quarlerly procurement  repott
submitted by the accounting oflicer;

(c) cnsuring that the organisation complies with the
provisions of the Act and regulations;

(d) ensuring that the authority’s recominendations
with respect fo csiablished wrongdoings in
ptocurement activities ar¢ implemented; and

(¢) disciplining of the stall implicated on
wrongdoings under subparagraph{d).

(3) The budget approviag authorily may request the
Authority to carry oul procurcment audiis or investigations
where it is not satisfied with the implementation of any
procurement in the organisation.

Powers ol 34, In ihe exercisc of their powers under this Act, tender
tender boards
boards may -

{a) request for amy professional or fechnical advice
from any appropriaie body or persan in Tanzanta or
clsewhere, and

{b) examine such sccords or other docurnents and take
copies or extracts therefrom; and

(¢} do all such acls and things as they may be
considered reasonable amd justifiable 1o the
attainment of their objects.

Award of 35.-(1} Notwithstanding any other enactioent, no public body
contraets shall -
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(2) advertise, invite, solicil of call for tenders or
praposals in respect of a contract unless authorised
by the accounting officer; and

b) award any conlract unless the necessary approvals
have been granted.

(2} No person or firm shall sign a contract with any pablic
body unless the award has been approved by the lender board,

(3) Any contract signed without prior upproval of the tender
board shall be nufl and void.

{4} The accounting officer shall seck approval of the Pay-
Master General or the respective budgetary approving authority
prior to communicating 1o the tenderer the award the value of
which exceeds the approved budget and the Pay-Master General
or the respective budgetary approving avthority shal, within
fourteen working days, grant the approval otherwise the request
shall be deemed to have been disapproved,

(5) The accounting officer who fails 1o comply with the
provision of subscction {4) shafl be held personally liable.

(6} The acceptance of a fender shell be communicated in
writing by a registered post or cleetronically to a successful
tenderer by the accounting officer,

36.-(1} The accounting officer shall have the overall
responsibility for the execution of the procurement process in the
proeuring entity, and in particular, shail be respansibile for:

(a) establishing a tender board in accordance with this
Act;

(b) appointing the members of the tender board specified
in the Second Schedule:

{c) causing fo be cstablished a Procurement Management
Unit staffed 1o an appropriate level:

(d)  approving all procureiment opportunitics;

{e) appointing the evaluation committee and negotiation
teatn;

(f) communicating award decisions;

(g} cerilying the availability of funds to support the
procurement activities:
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() signing contracts for the procurement activitics on
behalf of the procuring entity,

{i) hendling complaints by suppliers, contractors or
consultants;

{j) submitting a copy of complaints and reporis of the
finding to the Authority;

(k) ensuring that the implementation of ihe awarded
contract is in aceordance with the terms and conditions
of the award;

{1} submitting to the Authorily a list of contracts awarded,
annual procurement plan and a fist of blacklisted firms;

(m) implementing decisions wmade by the Authority and
Appeals Authorily afier invesiigation or adjudication
of « complaint;

(n) providing fecdback on the implementation of the
decision of the Authority or the Appeals Authotity
within fourtcen days of teceiving Lhe decision.

(2) The accounting officer may request for any pro fessional
or technical advice from uny appropriate body or person in
Tanzania or elsewhere if his entity docs not have the required
technical experts.

(3) The accounting officer may, before communicating
award degision, require the tender board to provide a bricfiag of
the award of a particular tender and may require the Chairman,
any member of tender board or pvalnation team or the
Procurcment Managemeni Unit o produce any record or other
documents relating to any tender and (0 answer all relevant
queslions.

{(4) Where the accounting officer is not satisfied wiih the
decision of the tender board, he shall:

(a) return the decision to the tender board for review
giving written reasons for the dissatisfaction; and

(b} where not satisfied with the oulcome of the
review, refer the malter to the Authority for
advice,

(5) The accounting officer shall be responsible for
procurement decisions made by his procuring enlity.
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37(1) There shail be cstablished in every pracurin genity a
Procurement Management Unit stafled to an appropriate level,

(2) The Procurement Munagement Unit shall consist of
procurement and other {echnical specialists together with the
necessary supporting and administrative staff,

{3} The Procurement Management Unit shall be headed bya
person with appropriate academic and professional quaiifications
and experience in procurement [unctions registered by the
Procurement Professional Body,

(4) The Head of the Procurcment Management Unit shall
report directly 10 the accounting officer of the procuring catity.

(5} The accounting officer shall ensure that the Procarement
Management Unit has 2 sub vote and is allocated fund in the
budget to carry out its responsibilities under Utis Act.

38. The Procurement Management Unit shall -

(a) manage all procurement and disposal by tender
aclivities of the procwing entity excepl
adjudication and the award of contract;

(b)  support the [unctioning of the tender board:

(¢}  implement the decisions of the tender board;

{d) act as a secretariat to the tender board;

(¢} plan the procurement and disposal by tender
activitics of the procuring entity:

{f) recommend procurcment and disposal by
tender procedures;

(g} check and prepare statemients of requircinents;

() prepare tendering docwiments;

(1}  prepare advertisements of tender opporlunities;

(i) prepare coniract documents;

(k)  issue approved contract documents;

(1) mainfain and archive records of
procuremcnt and disposal process;
maintain a list or register of all contracts
awarded;

(n}  prepare monthly reports or the tonder board;

the

()

43



No. 7

Public Procuremerit 2011

(0)

®

(@

prepare and submit o the management meeting
quarterly reports on the implementation of the
annual procurcment plan;

co-ordinate the procurement and disposal
activities of all the depariments of the
procuring entity; and

prepare other reports as may be required from
time to time,

ser 39.-(1) The user department of a procuring entily shall

uepariment

(a)

(b)

{c)

(d)
(€)
0
{2)

()

perform the following functions-

liaise with and assist the Procurement
Managemeni Unit throughout the procurement
or disposal by iender process o the point of
contract placcment;

initiate procurement and disposal by tender
requirements  and  forward  them 1o the
Procuremesnt Management Unit;

prepare tcchaical inpuls to statements of
requirements and or lerms of reference for
procurcment requiremenis to the Procurement
Management Unit;

propose  lechnical  specifications to  the
Procurernent  Management  Unit when
necessary;

participate in tender evaluation;

cenify for payments to supplicrs, contractors or
consuliants;

report any deparlure from (he terms and
conditions of an awarded contract to the
Procurement Management Unit;

{forward details of any required contract
amendmenis (o the Procurement Management
Unit for action;
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(i) maintain and archive records of conlracts
rnanagement;

{(}) prepare any reports required for submission 1o
the Procurcment Management Unil, the tender
board or the accounting officer;

(k) oversee coniract implememtation  including
reviewing and approving technical reporis,
design or any outpuls as per conlract; liaise with
the Procuremeni Managemenl Unit during
budgeting; and

(1) laise with the Procurcment Management Unit
during budgeting.

(2) ‘The user department shall preparc a schedule of
requiremments {or procurement as part of 1he budget process,
which shall be submitted to the Procurement Management
Unit for compilation of annual procurcment plan.

Eyajualion 40.-(1) There shall be formed for each tender an
Commities

evaluation committee which shall conduct the cvaluation and
report o the Procurement Management Unit.

(2) The membesship of the eveluation commitiee shall
be recommended by the Procurcment Management Unit, in
accordance with Repulations made under this Act, and
approved by the accounting officer.

(3) The number of the members ol the evaluation
commitiee shall depend on the value and complexity of the
procurement as specified in the Repulations made under this
Act,

(49) Members shall be of an appropriate level of
cxpertise and experience, depending on the valuc and
complexity of the procurement requirement.
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{5) Members of the evaluation commitiee may be
external to the procuring entity, where the required skills or
expericnce are not available within ihe procuring entity or
where members are indisposed or have a conflict of interest.

(6) All members of (he evaluation committee shail sign
the Code of Eihics provided under the Regulations made
under the Act, declaring that they do not have a conflict of
inte1+s in the procurement requirement.

(7) The ticetings of the cvaluation committes, the
conduct of the gvaluation and the evaluation methodologics
shall bc cxecuted in accordance with the rcgulations and
guidelines made under this Act,

41. Subject to the provisions of this Act, the accounting
officer, the tender board, the Procurement Management Unit,
the user depariment and the Evaluation Commiitee shall act
independently in relation to their respective functions and
powers.

42.-(1) An accounting officer may, in accordance with
the terms and conditions specified in the regulations made
under this Act, delegate the procuremert funciion of the
procuring entity to-

{a) asub-division of that cntity;
(b} another procuring entity; or
{c} -athird party procuremcnt agency.

(2) An accowming officer may delegate to a head of
department within the same procuring entity, his authority lo
procure up to a limit not exceeding 1hat which is specified in
the regulations and such delegation shall be made in writing in
accordance with the procedures stipulated in the regulations.
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43.-(1) Where there is lack of technical capacity and,
subject to the procedures laid down in the regulations, a
procuring entity may engage the Apency or third party
procurcment services.

(2) The accounting officer of a procuring entity shall, in
deciding to invite third party procurenicnt services-
{2) ensure that funds are availuble to pay in full and
on time for those services;
(t)y follow thc procedwres laid down in the
regulations.

44.-(1) Procurement activitics of the Authority aend of the
Appeals Authority shall be contracted outl to the ‘Agency in
accordance with procedures stipulated in the regulations made
under this Act.

(2} Without prejudice to subsection (1), procurement of
minor value items not exceeding the Himits prescribed in the
Regulations shall be procured by the Authority or the Appeals
Authority.

45, Disagreements between a fender board and an
accounting officer, & lender board and & Procurctnent
Manapement Unit and an cvaluation commiltee or a user
department concerning any decision pertaining to the
recommendation for the award. of contract, application or
interpretation of any procurement method, process or practice
save for section 36(4), shall be resolved invaccordance with
the procedures set out in the regulations made under this Act.

46.-(1) .A person having an official duty or being
employed in the administration of this Act or engaged as a
consultant to the procuring entity shall consider and deal with
all documents and in{lormation relating to the functions of the
procuring cntity as confidential.
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{(2) Subject to section 10 no persen in possession of or
control over any document or information relating to any
business or ftransaclion of the procuring entity  shall
communicate or attemp! lo commwunicale any information
contained in such document vr pass on such documents to any
person other than the Accounting officer, 2 member of the
tender board or the Procurement Management Unit,

- PARTV
PuBLIC PROCUREMENT PRINCIPLES

47.  Procuring entities shall, in the exceution of their
duties, strive to achieve the highest standards of equity, taking
into account-

(a) equality of oppertunity to all tenderers;

(b} fairness of trcatiment to all partics; and

{¢) the need to obtain the best value for monegy in terms
of price, quality and delivery having rogard to set
specifications and criteria.

48.-(1) Notwithstanding anything to the contrary contained
in any writicn law, where any expenditure is {0 be incurred on
any procurement of goods, works or services, it shatl be the duty
of -

(a) the accounting officer designaled as such under the
Putlic Finance Act,
(b} the accounting officer designated as such under the
Locul Government Finances Act; or
(c) in respect of any other public body, the chicel
executive officer of thal public body,
to ensure the procurement of goods, works or services ig in
accordance with the procedures prescribed under this Act or
Regulations.
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(2) The head of internal audit of each public body shail in
his quarterly andit report include a report on whether this Act
and Regulations made under it has been complied with and the
accouniing officer upon receiving such report shall submit a
copy thereof to the Authority,

{3) The external auditor of every public body shall, in his
annual report, state whether subsection (1) hus been complicd
with.

(4) Subject Lo subsection (5} every Accounting officer shall
be accountable for failing 1o comply with the provisions of
subsection (1).

(3) Where an accounting officer salisfies the Authority
that he had, in accordance with the provisions of any rules or
Regulations made under this Act, delepated his functions under
subscction (1) to any other person or cominitlee, then such other
person or every member ol the committec shall also  be
accountable for the failure to comply with the provisions of
subsection (1).

(6) The Authority shall, in the case of any failure to
comply with the provisions of subscetion (1), take appropriatc
corrective or punilive measures as il may consider necessary.

49.-(1} A procuring cntity shall prepare its amnual
procurcment plan in a rational manncr and in particular
shail-

{(a) avoid emergency procwrement  wherever
possible;

(b} aggregate ils requirements wherever possible,
both within the procuring entity and between
procuring criilies, o obtain valuc for money
and reduce procurement costs;
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avoid splitling of procurement to defeat the
use of approprialec procurement methods
vnless such splitting is to cnable wider
participation of local consuliants, suppliers or
contractors in which casc the Authority shall
determine such an undertaking: and

infegratc its procurement budget with its
expenditurc programme.

(2) The annual procurement plan shall be approved by
an appropriatc budget approving authority.

(3) The procuring cntity shall obscrve the approved
annual procurerent plan and any unplanned procwrement
shail get a prior written approval of the accounting officer,

50.-(1) The procuring entity shall, for the purpose of
efficiency of procurement process and reduction of
procurcment fransaction cosis within and sacross public
bodies, cngage in closed or open framework agreements in
accordanes with the procedures preseribed in the Regulations
where it {s delermined that;

()

(b

{c)
)

the need for the subjeet malter of procurement
is expected to arise on a repeated basis during
a given period of time;

by virtue of the naturc of the subject matter of
the procurement, the need for it may arise on
an urgent basis during a given period of time;
and

other grounds and circumstances that justify
recourse o a framework apreement procedure,

The Agency shall, in collaboration with the

Authority set procedures for procurement of commen use
items and services by procuring entilies through framework

agreemaonts.
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(3) For the purpose of this section, “closed or open
framework agreement” means an agreement with specified
terms and conditions with or without an agreed price,
respectively.

SL-(1) Tendercrs shall, in order to participate in
procurcment proceedings, have to qualify by meeting
appropriate criteria set owt in accordance with this Act and
Regulations made under it.

(2)  Local tenderers wishing to participate in any
procurcment  procecding shall  salisfy  all  relevant
requirements for registration wilh appropriale  statutory
bodies in Tanzania.

(3)  Forcign tendercrs wishing to parlicipate jn the
proccedings are exempted fiom  the requirement  of
subsection (2), but where as a result of the procurernent
proceedings, any foreign tlenderer is sclected as having
submitted the lowest evaluaied responsive tender or the best
ranked proposal, such a fenderer shall register with the
appropriate professional statutory body and shall be required
o submil cvidence of registration as an approved supplicr,
contractor or consultant in Tanzania,

(4) Subject to sections 53 and 54 of this Act, any

qualification criteria shall be made known lo, and apply

cqually to all tenderers and a procuring entity shall impose no
discriminatory criteria, requirement or procedure with respect
lo the qualifications of any tenderer.

52.-(1) A procuring cntity may engage in pre-
qualification proceedings with a view to identi lying tenderers
prior to inviting tenders for the procurement of goods, works
Or services,

(2) The circumstances and procedures  for  pre-
qualification shail be prescribed in the regulations made
under this Act.

51



No. 7

Public Procurement 2011

Post-
qualilico-
tion

53.-(1) The procuring cality shatl, where lenderers have
not been pre-qualified, determine whether the tenderer whose
tender or proposal has been detenmined to offer the lowest
evaluated tender, in the case of procurement or the highest
evaluated lender in the case of disposal of public assots by
tender, has the lepal capacity, capability and resources 1o
carry out cffectively the contract as offered in the tender
before communicating the award decision.

{2} The criteria to be met shall be set out in the
tendering documents and if the tenderer does not meet any of
these criteria, the iender shall be rejected and the procuring
entity shail make a similar delermination for the next lowest
evaluated tenderer, in the case ol procurement or the next
highest cvalvaled tender, in the case of disposal of public
asscls by icader.

(3) In case of a forcign company, the procuring entity
shall seck the rcference of lepal exisience of the tenderor
from Tanzania Diplomatic Mission abroad or from any other
reliable source.

(4) A procuring cntity shall require & fenderer who has
submitted a Jowest evaluated fender in the casc of
procurement or highest cvaluated tender in the case of
disposal by tender to demenstrale again ily qualifications
before the award ol contract is confirmed.

{5) 'I'te criteria and procedures to be used in subscction
(4) shall be the samc as those uscd in the pre-qualtification
proceedings set out in scetion 52 of s Act and shall be
specified in the lendering documents prepared by the
procuring entity.

(6) The procuring cntity shail, where tenderer with the
lowest or highest evaluated 1ender fails 1o post-gualify. reject
jts tender and select the next lowest or highest evaluated
fender from the remaining tenders, provided that the
procuring cntity has a right to reject all remaining tenders in
accordance with section 59,
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54.-(1} ‘fenderers are allowed 1o participate in
procurensicni proceedings without regard to their nationaljty,
except where the procuring entity has limited participation in
procurement proceedings on the basis of nationality in
accordance with this Aet, the Regulations, or any provisions
of any other written faw.

(2) The procuring entity shall, when procuring goods,
works or services by means of intemational or national
tendering, or when cvatuating and comparing tenders, grant a
margin of preference for the benclit of tenders for certain
goods manufactured, mined, cxtracted or grown in the United
Republie, for works by Tanzania contractors or services
provided by Tanrzania consullants, provided that this is
clearly stated in the tender documents subject to the
provisions prescribed in the regulations made under this Acl,

{3) Tanzania contractors or consultants shafl be eligible
o be granied a margin of preference as provided for in
subscction (2} only i they meut the following criteria -

(a) for individual companics -

i) arc incorporated or registered in the United
Republic of "I'anzania;

(i} majority of the paid up share capital of the
company is owned cither by the
Government ot by citizens of T'anvania;

(ii) there is no arcangetment whereby any major
part of the net profits or other tangible
benefits of the domestic company  will
accrue or be paid 1o persons who are not
citizens of Tanzania or to companics which
would not be cligible under this section,

{b)  for joint ventures of local companics -
() individval member companics  are
Incorporated or registered in the United
Republic;
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(i) majority of the paid up share capital of
the individual companjes arc held by
citizens of Tanzania;

(i1} the joint venture itself ix registered in
Tanzania;

(iv) do not have arrangement whereby any
major parl ol the net profits will accrue
or be paid to persons who are not
citizens of Tanzania or o tompanics
which would not be eligible under (his
seetion;

(¢)  for parners or individua) persons frading as
confractors or consultants the najority arc held
by citizens of Tanzania.

(4) Yor all procurement under infernational and national
competitive tendering, incentives set out in the Regulations
made under this Act, shall be used 10 encourage foreign firms
o team up with Tanzanian tenderers in the form of Joint
venture or subconiracting arrangements in the tender process
and in the execution of the contracl.

33.-(1)  Where financial resources e exclusively
provided by a Tanzanian public body, cach procurement of
works, goods or services thai has a value not exceeding a
threshold specified in the Regulations shall be reserved
exclusively for local persons or firms.

(Z) Where the procuring entity does not proceed with
the local person or firm set-aside ander subsection (1), and
proctures on unresiricted basis, the procuring entity shall
include in the procurement file the reason or reasons for the
unrestricted prosurement.
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(3) Wherc procuring entity reccivos only one acceptable
offer from a responsible local person or firm in response to
procurement sei-aside, the procuring emiity may consider to
make an award 1o that person or {Trm.

{4) Where the procuring entity receives no acceptable
offers from responsible local persons or firms, the set-aside
procurement shall be withdrawn and if the requircments are
still valid, new offers shall be resolicited on unrestricted
basis.

56. A procwring eptily shall procure from the Agency
following a procedure to be prescribed in the regulations
made under this Act.

57-(1) Pre-qualification  documents and  tender
documents shall be wrilten in BEnglish and tenders shall be
invited in hat language except as provided for in snbsection
2).

(2) Where a procuring entity has limited participation to
national competilive tendering or to Tanzania nationals only,
tender documenis may be written in cither Kiswahili
language or English language and tenders may be requested
for in cither of the languages.

38.-(1)  Where a provuring entity requires tenderers

‘who are submilting tenders to provide any lorm of tender

scourity or bid securing decluration, such requirement shall
apply equally to all tenderers,

{(2) A successful tenderer shall be required to submit
performance guarantees, subject {o the conditions specified in
the regulations,

(3) Subject to the provisions of subsection (1) and (2},
the types of securities shall be specificd in the regulations.
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{4) The Authority shall issuc guidelines, to be updated
from time to time, on the mirimun values and modalities for
provision of tender sceurity and other forms of guarantecs or
bonds,

59.-(1) Tender documents and request {or proposals may
provide that procuring chtities rcject ali tenders or all
proposals.

{2) The rejection of all tenders or all proposals under
this section shall be justificd where-

(&) there is lack of effective competition;

(b) tenders or proposals are nol  substantially
responsive to the lender docurmcents or to the
request for proposals;

(¢) the cconomic or {echnical dala of the project
have been altered,;

(d} tenders or proposals involve costs substantially
higher than the original budpet or estimates;

{¢) cxceptional circumstances  render  normal
performance ol the contract impossible;

(D tenders received contain serious irrcgularities
resulting in interference with the normal play of
market forces; or

() funds voted or carmarked lor the procurement
have been withheld, sospended or have
otherwise not been made available.

(3) The lack of competition shall not be determined
solely un the basis of the number of tenderers or persons who
made proposals, and where all tenders or proposals are
rejected, the procuring cntity shall review the causes
justifying the rejection and shall consider -

(a) making revision 1o the condilions of confract,
desipn  und  specifications, scope of the
contract, or a combination of these belore
inviling new tenders; or
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(b)  rovising the request for proposals (including
the short list) and the budget.

(4) Where the rejection of alt tenders or all proposals is
due to lack of competition, wider adverlising shall be
considered and where the rejection is due to most of the
tenders or propoesals being non-responsive, new tenders or
new proposals may be invited ffom the initially pre-qualified
{irms, or with the prior agreement of the appropriaie tender
board, from only those who submitied tenders or proposals in
the first instance.

(5) The appropriate icnder board's prior spproval shall
be sought before rejecting all tenders or all proposals,
soliciting new tenders or proposals or entcring into
negotiations with the lowest evaluated lenderer.

{(6) Subject to the provisions of subsection (5) the
accounting officer shall scok approval from the Authority
prior to rejecting tenders or proposals,

60.~(1) Subject to the provisions ol section 59, the tender
or proposal that has been ascertained to be the successfisl
tender or proposal pursuant to the provision of this Act shall
be acgepied.

(2)  The accounting officer shall be potificd by the
tender board of its award decision within three working days
of making the decision.

(3} Upon receipt of notification, the accounting officer
shall, immediately thereafier issue a notice of intention to
award the contract to all tenderers who partieipated in the
tender in question giving them fourteen days within which to
submit coraplaints thereof, il any.
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{4) Subject to subseetion (3), the accomntling officer of
a local government authority shall, before issuing a notice of
intention to award a contract, submit the award decision to
the Committce tesponsible for finance and planning, for
scrutiny, and where the Commitlee is dissatisfied with the
decision of the tender board, it shall request the Anthority to
conduct an investigation pursuant to scefion 33(3).

(5) Where no complaints have been lodged pursuant to
subsection (3) the accounting officer shall issue a notice of
acceptance to the successiul tenderer.

{6) The notifications referred 1o in subsection {3) and
(5} shall be communicated in a writien or clecironic form as
prescribed in the tender document and be signed by
accounting officer.

(7)  Where a tender, offer or proposal has been
accepted by the Accounting Officer, the procuring cntity and
the person whose tender, offer or proposal has been accepted
shall enter into a formal contract for the supply of goods,
provision of services or undertaking of works.

(8) A formal contract shall be in such form and comtain
such terms, conditions and provisions as contained in the
tender document.

(9) Any formal contract above the thresholds specified
in the Regulations arising out of the acceplance of a tender,
offer or proposal under this Act shall be vetied by the
Attorney General before being signed by the partics.

(10) Contracts below specified thresholds in the
regulations shall be vetted by legal officers employed by
respeelive procuring entities,

{11} A procurement contract shall enter inlo foree
when a written acceptance of a tender is communicated to the
successful tenderer,
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(12)  The accounting officer shall, within thirty days
from the date of award notify the Authority, the name of the
persan or body 10 whom the contraet is awarded, the amouat
of tender or propasal and the date on which the award was
made,

{(13)  ‘The parlies may use hand written or digita)
signatures in signing contracls specified under subsection (9).

(14} The accounting officer shall, within thirty days
after the communication of award, notily unsucecessfil
tenderers the name of the person (o whom the comiract is
awarded and the contract amount.

61.-(1) A procuring entity shall maintain a record of its
procurement proceedings in which it is involved, mncluding
decisions taken and the reasons for it and such record shall be
kept for a period of not less than ve years [rom the date of
completion of the contract and be made available when
required to the Minister and the Controller and Auditor-
General.

{2} The record relerred to in subsection (1) may, under
special cireumstances, be kept beyond the period specified in
that subsection in the manner and duralion prescribed in the
regulations.

(3} A list of tenderers who submitied lenders and the
prices tendered, as read out at the time of opening the tenders
in public, may be made availablc (o tenderers and to the
general public.

62.-(1) The Authority shall have power to blackiist a
tenderer for a specified time from parlicipating in public
procurement proceedings and notify ali procuring ¢ntities on
such actions,
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{2} A tenderer who has been biacklisted and barred from
laking part in public procurement by a forcign country,
international organisation or other foreign institutions shait
automalically be blacklisied from participating in public
pracurement ia the United Republic -

(a) in the case of fraud and eorruption, for such
period as is debarved by that forcign country,
international organisation or forcign institution
plus a further period of ten years; aned

(b} in the case other than frand or corraption, for
sueh period as is debarred by that forcign
counlry, international organisstion or foreign
institution plus a further period of five years.

(3) A tenderer shall be debarred and blacklisted from
participating in public procurement or disposal proceedings if-

(a)  Iraud or corrupt practices is established against
the tendcerer in accordance with the provisions
of this Act;

(b} the tenderer fails to abide with a bid sccuring
declaration;

(¢} the tenderer breaches a procurement contract;

(d)  the tenderer makes lalse represeitation about
his gualifications during tender procecding,

(4) The Authority may debar and blacklisl a tendercr
from participating in public procurement on other grounds ag
may be deemed necessary by the Authority.

{5} Subject to subsections (3} and (4), the procedure for
debarment shall be stipulated in the Regulations,

(6} A tenderer Liacklisted pursuant to this scction may
appeal against the decision to the Appeals Authority within
twenty one days from the dale when he became aware or
should have become aware of such deeision,

(7} The Authority shall keep and maintain a register of
all blacklisted firms in accordance with this Act.
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(8) A tenderer blacklisted under this section shall not be
permitied {o start a now supplies, coniracling or consulting
firm during that period,

{9) Procuring entities shall not procure [rom, contract
with or engage a tenderer who has been blacklisted from
perticipating in public procurement proceedings pursuant to
this Act.

(10) The Authority shall inform the relevant professional
bodies upon debarring and blacklisting a tenderer.

(t1} For purposc of this scction, the word tenderer
includes directors of a company or firn.

PART VI
Munions O PROCUREMENT AND PROCESSES

63.-(1) All public procurement and disposal by tender
shall be conducted in accordance with the basic principles set
oul in this Act.

{2) Subject 1o this Act alt procurement and disposal shall
be conducted in a manner (hal maximizes competition and
achicve ecconomy, cfficiency, transparency and vatue for
moncy.

64.-(1) Procuring cntity engaging in the procurement of
goods, works, services, non consullancy services or dispnsal
by tender shall apply competitive tendering, using the
metheds prescribed in the regulations depending on the type
and valuc of the procurement or disposal and, i any casc, the
successful tenderer shall be the tenderer evaluated to have the
capacity and capability to supply the goods, to provide the
services or o umderiake the assignment or the highest
cvaluated offer in case of services for revenue colloction or
disposal of public assets,
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(2) ncircumstances where -

(a) suppliers, conlractors or consultams have
already been pre-qualificd pursuant to section
52,

{b) there is an urgent need for the goods, works, or
services such that it would be impracticable to
cngage In open national or inlernational
tendering on competilive selection; or

(¢) there is need to achicve cortain social objectives
by culling for the parlicipalion of local
communitics;

the procuring entity may either restrict the issue of

tenders in accordance with the proecdures set out in

the Regulations.

(3) For the purposes of subscetion {2}-

(a) circumstances giving rise to the urgency were
ncsqer foresecable by the procuring entity nor
caused by dilatory conduct on its part; and

(b) the procuring entily shall inchude in the records
required under seetion 61 a statement of the
grounds for its decision and the circumstances
leading 10, or justifying the restriction,

(4) The procurement of commodities such as grain

and other food stuff, animal feeds, fuel, fertilizer, the market
price of which fluctuate seasonally depending upon demand
and supply at any parlicular time, shall be carried out on a
seasonal basis using methods prescribed in the regulations.

65.-(1) Emergency procurement may be made where the

accounting officer determines Lhat it s in the public interest
that goods, works or services be procured as a matter of
urgency.

{2) Tor ihe purpose of subscection (1), emergency

procurement shall meet one of the foliowing criteria:
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(a) compelling urgency that creates threat to Life,
health, welfare or salely of the public by reason
of major natural disaster, ¢pidemic, riot, war, fire
or such other reasons of similar nature;

{b) sitvation whereby, withowt the urgent
procurement, the continued functioning of the
Government  or  organisation  would  suffer
irreparable loss, the prescrvation or protection of
irreplaceable public property, or the heallh or
safety of public will be threatened.

(3) Upon satisfying the provisions of subscetion {2), the
procuring entity shall seck approval of the Government
Procurement Services Agency before proceeding on with the
procurement,

(4} For the purposes of this section, the Minister shall
make regulations providing for emergency procurement and
on how best quality and value for money would be ensured.

(5) The procuring entity shall apply the procedures
stipulated in the regulations made under this Act for any
procurement undertaken pursuant {o the provisions of
subsection (1),

{(6) Where the procurcment meets the requircments of
subsection (1), the conditions relating to procurcment limits,
methods, tender processing periods and advertisement may be
walved cxeept that conditions relating to tender evaluation
and obtaining approval of the tender board shall not be
waived.

(7y The Asthority shall, in collaboration with the
CUovernment Assets Management Pepartmert, the department
responsible for technical audit in the Minisiry responsible for
finance or where nccessary, with any other competent body,
advise the Pay-Master General on the appropriate action to be
taken pursuant to subsection (8).

(8) The Pay-Master General shall seek ihe advice of the
Authority in respect of application for retro spective approval.
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66.-(1) Where national interest demands that used
railway mzichincry, ship or aircrall be procured, the procuring
entity shall, upon satislying the conditions stipulated in
sabscetion  (2), proceed  wilh normal  or  emergency
procurement,

{2} Where a procuring entity sccks to procure used
railway machinery, ship or aireraft pursuant to subsection (1),
it shall seek approval of the Minister,

(3} The Minister shall, {or the purposes of subsection
(2), fornm a Special Technical Advisory Committee to be
composed of persons with various diseiplincs, knowledge and
experience relevant to the subject matter of the procurement.

(4)  The operation of thig section shall not come inte
forec until such time the regulations under section 1052)d)
have been made and come into f orce.

(5) Where the procurement referred 10 under subsection
(1) is to be don¢ under tmergency procurement, the
procedure stipulated under seetion 65 shall, within necessary

modifications, apply.

67, A procuring entily wishing 1o commence
competitive tendering shall provide all cligible prospective
tenderers with timely and adequate notification of (he
procuring entity’s requirements an equal oppertunity 1o tender
for the required goods, worles, scrvices or non consultancy
services,

68.-(i) A procuwring  entity wishing o commenec
competitive teadering procecdings shall preparc a tender
notice inviting tenderers to submit priced offers for the supply
ol goods, provision of non consulfancy services or for
undertaking the works required and such tender notice shalj
be submitted within reasonable fime before the planned issue
of the tender to the tender boay tor approval,
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(2) The approved tender nolice shall be advertised by the
procuring cnlity as set gut in the Regulations made under this
Act and shall ensure widest reach of potential tenderers.

(3) Any tender notice shall be published in sufficient
lime, as preseribed in the Repulatians, (0 enable prospective
tenderers (o obtain tender documents and preparc and submit
their responses before the deadline for veeeipt of tenders,

(4} The time specified for the opening of the tenders
submitied shall be the same as the deadline for receipt of
tenders or immediately thercafl ter, and be repeated, together
with the place for tender opening, in the invitation to tender.

(5) Subject to subsection (4) the procuring entity may
prior 10 the deadline for submission of tenders, modify the
tender documents and extend the deadiine for submission of
tenders if deemed necessary.

69.(1)  The procuring enlty shall provide tender
documents immediately after firgt publication of the tender
notice to all suppliers or contractors who respond 1o the tender
notice and pay the requisite fee, if required, for which a
reeeipt shall be given, '

(2) Al prospective tenderers shall be provided with the
samc information, and be assured of equal opportunitics 1o
obtain additional information.

{3} Tender documents shall not include requirements
and ierminologics which  discriminate unfairly against
participation by tenderers.

{4)  Subsection (3) may be  devialed  where
circumstances demand provided that, any deviation is made
on basis of provisions of the Regulations made under this Act.

(5} The scale of fees payable for tender documents
shall be as sel out in the Regulations made under this Act

70.-{1) The procuring enlity shall use {he appropriate
standard model tender documents specified in the Regulations
for the pracurement jn queslion, '




No, 7

Public Procurement 2011

Validity of
tenders and
tender
secusity

Evalualion
criterin

Receipt of
tenders ayd
lender

opening

(2} The tender documents shall be worded s0 as ta
permit and encourage competition and such documents shall
set forth clearly and precisely all the information nccessary
for a prospective tenderer 10 prepare tender for the goods,
services and works to be provided.

71, The procuring entity shall require tenderers 1o make
their tenders and tender sccuriijes inchuding tender seCuring
declaration valid for periods speeified in the tendering
documents, sufficient to cnable the procuring entity to
complete the comparison and evaluation of the tenders and for
the appropriate tender board to review the recommendations
and approve the confract or confracts 1o be awarded whilst the
tenders are still valid,

72.41) The basis for tender evaluation and seilection of
the successful tendcrer shall be clearly specified in the tender
document,

(2)  The tender documents ghall specily factors, in
addition to price, which may be taken into account in
cvaluating a tender and how such factors may be quantified or
otherwise evalualed,

(3) Notwithstanding the provisions of subsection (2),
where tenders based on altemative materials, alternative
completion schedules or alternative payment terms are
permilted, conditions for their acceplability and the method of
the evaluation shall be expressly staled in the tender
documents.

73.-(1) The Secretary of the tender board shail receive
tenders using procedures get out in the regulations made under
this Act,

(2} 'The secretary 1o the tender board shall give each
tenderer a receipt showing the lime and (he date that the
tenders were received, and any tender received afier the
deadline shall be returned unopened to the tenderer.,
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(3} All tenders submiited before the deadling time and
date for submission shall be opened in pubtic, in the presence
of the tenderers or their representatives and other partics with
a legitimate intercst in the tender procecdings and the tender
opening shall {ake place at, or immediately afler the deadline
time and date given in the tender documents for the receipt of
the tenders and the names of all those present at the tender
opening and the organisations they represent shall be recorded
by the Secretary of the respective tender board,

(4) The names and addresses of cach lender the total
amount of each tender or and of any allernative tenders, if
they have been requesied or permitled, shall be rcad and
recorded during the tender opening.

(5) Subject to the provisions of section 60(3), after the
public opening of tenders, information relating  to
e-cxamination, clarification and evaluation of tenders and the
recommendations concerning awards shall not be disclosed 10
tenderers or other persons not officially concerned with the
process until the notice of intention to award a contract is
notified to the tenderer who partici pated in the tender process.

(6) Information referred 1o in subsection {3} shall be
made available 6 the Authorily, the Appeals Authority,
accounting officer and to the Minister when that information
is S0 required,

74.-(1) The evaluation committee shall cvaluate on a
common basis lenders thal have not been rejected in order to
determine the cost to the procuring entity of each tonder in a
manuer that permits a comparison to be made between the
tenders on the basis of the evaluated cosis, bt the fowest
submitted price, may not necessarily be the basis for selection
for award of a contract,
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(2) Any rglovant factor or factors in addition w price to
be considered in tender evaluation and the manner in which
they will be applied for the purpese of determining the fowest
cvaluated tender shall be specified in the lender documends.

(3) Any procedure under which tenders above or below a
predetermined assessment of tonder value are automatically
disqualified may not be accepted.

€] The cvaluation commitiee shall prepare for
submission o the Procurement Management Unit a detailed
report on the evaluation and comparison of lenders, setting out
the specific reasens on which its recommendations for the
award of each confract are based.

{5) The Procuremenl Management Unit shall review the
evaluation report submitted pursuant 1o subscction (4) and
submit the report and their recommendations to the tender
board,

75. The tender board shall review the evalvation and
recommendation made by the procurement management nnit
and may either -

(@} approve the recommendation and  authorize
geceptance of the lender and award a contract in
the forn specificd in the tender documents; or

(b)  refuse to authorize recommendation for award of
the fenders and refer the evalualion to the
Procurement  Mapagement  Unit  with  an
instruction 1o re-cvaluaic the tenders or re-
teadering or other action.

76-(1)  Subject to the conditions stipulated in (he
regulations, a tenderer evalualed fo have the capacity and
capability to supply the goods, undertake the works, provide
the services or pwchase the assets shall be invited for
negotiations by the procuring entity.

{2} Ncgotiations shall not be conducted:

68



No, 7

Public Procurement 211

Alteration
und armend-
menls

(.M. Mo
A55A of
201)

(8} to change the specifications or details of the
requirement.

(b} 1o materially alter the terms and conditions of
contraet stated in the tender documeni;

(¢} primarily for (he purpose of reducing prices in
case of procorement of goods, works or services :

(d) purely for the purpuse of increasing prices in
case of disposal of assets; or

(e} to substantially alter anylhing which formed &
crucial or deciding factor in the evaluation of
tender,

(3) Where single source method was used or 2
compelitive procurcmient method wvas used but only a single
tender was received, negotiations may relaic to other arcas of
1he tender including the price tendered provided that the
negotiation shall not increase price or alfect the quality of the
goods, works or services.

(4)  Wherc the negotiation under subscotion (2) Fail 1g
result in an acceptable contract, he procuring cntity shall
ferminate the ncpotiations and alter consultation with the
appropriate tender board, invite the nex| ranked firm for
negotiations”.

77.-(1) A procurcment contrnet shall not be altered or
amended in any way alter it has been signed by both partics
unless such alteration or amendmens is-

{8) 10 the benefit of the Government or s not
disadvantagcous (o the {rovernment; and
(b) is approved by the aceounting officer,
{2) The total pricc of the umended contract shall be
within percentage of the 1ot} price of the original contract as
prescribed in the regulations,
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(3) Time extension order shall be issucd only by the
accounting officer in accordance with the procedures
stipulated in the reguiations.

(4} Liquidated damages shall be charged on the
contractor, supplier or service provider for undelivered goody
or delayed scrvices or works in accordance with the
procedures stipulated in the regulations.

78-(1) A procuring entity  commencing  sclection
proceedings for consultancy services shal] apply the procedures
and the selection methods prescribed in the Regulations made
under this Act.

(2) Circumstances 1o justify the Procuring Entity 1o
depart from the use of seleetion methods shall be sct out in the
Regulations and the aliernative approachés 1o be used instead,

(3) The procuring entitics shall use the appropriate
Standard Request for Proposals and Standard Forms of
Contract issued by the Authorily with minimum changes as
approved by the tender board, as necessary {o address specific
project issucs, and any such changes shall be intioduced only
through contract data sheets, or through speeial conditions of
contract and not by introducing changes i the wording of the
general conditions of contract included in the standard form.

(4) Notwithstanding the provisions of subsection (3)
wiiere (lie Standard Request for Proposal and Slandard Form of
Contract arc not appropriate, procuring entitics shall usc other
contract forms acceptable to the Authority,
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PART VII
ProcureMENT Unper PUBLIC PRIVATE PARTNERSHIP

79-(13  The provisions under this Part shall apply in
respect of procurement and disposal by tender activities under
the solicited and unsolicited partnesship arrangements betwean
the public scctor and private as provided for under the Public
Private Partnership Act, 2010.

(2) The procuring entily shafl ot proceed with the
pracurement phase of solicited or unsolicited public private
partnership prior to oblsining approval of the project concept
by the relevant authorities under the Public Private Partncrship
Act,

(3)  Where this Part docs not specifically provide for a
process, commission, omission, offence or penalty in relation
to procurement or disposal by tender process under the Public
Private Parinership, the provisions of this Act shall apply,

80.-(1) A proposal ol the party, submitting unsolicifed
private partnership proposal shall be subjected to a formal
competitive process set out in the regulations made under this
Act,

{2} The procuring entity may, upon consultation with
competent authority, ascknowledge intellecival rights over the
project idea of the original proponent and recegnive it in the
tendering process,

81, Where a transaction advisor or manager is o be
appointed for the purposcs of ensuring a public private
partnership  mplementation process runs  smoothly, the
selection of such advisor or nanager shall be in accordance
with the procedures stipulated in the regulations.
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82. A procuring entity underiaking public  private
partnesship project shall sclect a privale party by using
procedures stipulated in the regulations made under this Act.

PART VIH
PROBIBITIONS

83.-(1) The procuring entities and tenderers under public
inanced contracts shall procecd in a  {ransparent and
accountable manner during the procurement and execution of
such contracts,

(2) Where a procuring entity js satisticd, afier appropriate
investigation, that any person or firm to which it is proposed
that u tender be awarded, has engaged in corrupt, fraudulent,
coltusive, coercive or obstructive practices in compeling for the
contract in question, it may -

(8)  teject a proposal for award of such contract;

(b)  doclare any person or tenderer including its
directors incligible for a period of not less than
ten years to be awarded a public financed
conlract.

(3} After determination by a court of law or following a
special audit by the Controlier and Auditor-General, that
corrupt, fraudulent, collusive, coercive or obstructive practices
were engaged in by any person or fenderer during the
procurement, award of contract or the execution of that
contract, the procuripg entity may -

(a)  require such person or tenderer 1o re-imburse the
portion of disbursed funds oy cancel the portion of
undisbursed [unds to a contract for goods, works
or services; and

{b} declare any tenderer, inchuding its directors
ineligible for a period of not less than ten yoars to
be awarded a public financed contraet.
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{4) The procuring entity shall, within a neriod of lourteen
days alter deciaring a tenderer, including its direetors incligible
to be awarded a public financed cantract in accordance with the
provisions of this section, submit to the Authority the name of
such tenderer, including its dircetors and such information shall
be published and maintained in the Authority’s register.

(5) Any member of the procuring cntity who cogages in
corrupt or fraudulent practices during the procurement
proceedings or the exccuiion of the public financed contract
shall be deall with in accordance with the provisions of this
Act,

(6) The procuring catity shall, in auy lender forms for
public coniracis, mclude an undertaking of the tenderer to
observe the country’s laws against fraud and cosruption in
competing for and executing a contract,

84.-(1) No person shall, with intent to gaining  an
advantage or concession {or himsel[ or any other person -

(2)  offer any member or an associate of 4 member
of a teader board or its commitice or any
ermployee or an associsic of an cmployee of a
tender board ot Hs commitiee or any consultani
or an associate of any consullant or a persen or
an associale of any person providing scrvices, a
gift of money or other valuable thin g or

(b)  approach any member or any associate of a
member of a tender board or its commitice or
any of its officer or an associale of such officer
with respect t0 any matter thal is before that
tender board or conumittee or that is expecled to
come before a tender board or a commitice,
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{(2) No procuring entity, any public officer or other
Government authority shail accept a gratuily in any {orm, any
offer of employment, service, any other thing of value, as an
inducement with respect to an act or detision of or procedure
foliowed by the procuring entity in connection with any
procurement proceedings or tender and 2 procuring entity shall
promptly reject a tender of any tenderer who gives, agrees 1o
give or offers, directly or indircetly, awy such inducement.

(3} A procuring entity shall not procure from a member
of its staff or a person who has direct miluence on the deeision
of a procuring entity acling in a private capacity, cither alone or
as a partner in a partnership or as an officer ol'a company,

(4) A procuring entity shall not inciude in a tender
document any condition or specification which is likely to
favour a tenderet.

(5) A member of staff of a procuring entily or a person
with dircet influence on the decisions of a procuring entity
shall declare an interest that he may have in any tenderer and
the tenderer against whom the interest has been declared shali
be barred from participating in such procurement.

(6) Any tender proved to have been awarded on the basis
of inducement as provided in the preceding subsections shall be
revoked forthwith and the same shall be reperted o the
Prevention and Combating  of Corruption Burcau for
appropriate action and to {he relevant professional body for
ethical proceedings.

(7} A tenderer whose tender or proposal has been rejected
or revoked on lhe grovad of inducement, corruept, {raudulent,
collusive, coercive or obstructive shali not be able to gualify or
pre-qualify in any procurement proceedings during the ten
years following the date of the notice of stch rejection or
revocalion.
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(8) Any rejection or revacation on the grounds of
inducement, corrupt, fraudufent, collusive, coercive or
obstructive practices shaji be notified to the Chief Exceoutive
Officer of the Authority who shall in turn review the grounds
for rejection or revoeation and notify all procuring entities and
approving  auwthorities of the putposes of cffecting the
provisions of subsection (7.

85.~(1) A tenderer i relation 1o the public contract shall,
within thirty days aficr 1he exeeution of the conlract, furnish a
statement in writing 1o {he Prevention and Combaling of
Corruption Bureau and (he Tanzania Revenue Authority.

(2)  stating partioulars of any consideration given or
to be given ig any person or organization for the
purposc of or as a commission for obiaining the
contract; and

() giving the names of the persons to whor and
the  organization (o which  any  speh
consideration was or is 1o be given,

(2)  Where therc is 10 consideration fo be given to any
Person or organization, a Slatement furnished pursuant {p
subsection ( 1) shall so state:

(3)  Where in relation te a publjc contract, a body
corporate is a contractor, they -

(@)  ilthe consideration for the confract exceeds in
value or total, two percent of the contract
value, the siatement furnished pPursuant to
subsection (1) -

(1) shall be signed by the Chicf Executive
of the body corporale; and

(i)  if the conlractor is g subsidiary of
another body corporate, shall he signed
by the Chief Executive of the other
body corporate; angd
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{t)  inany case other than thal which is referred 10
in paragraph {a), the statcment so furnished
shall be signed by an officer of the body
corporate deputed by the body corporate to do
50.

{4) The provisions of the Companics Aet in relation to
the determination of whether a body corporale is the
subsidiary of any other body eorporaic shall apply.

(5)  Where there is a consideration given or offered to
any publie body, public ofTicer or any other agent in relation
to a'public conlract, such consideration shall be furnished to
the Pay-Master General within thirty days lrom the date of

+ receipt of the constderation.

(6) A 1enderer or a public body or public officer who
fails to comply with the provisions of this seclion commits an
“offence,

#6.-(1) Any conducr engaged in or o behatl of a body
corporate-

(@) by a direclor, servant or agerd of the body
corporate  within the scope of the actual or
apparent authority; or

{b} by any other person at the director or with the
consent or agreement (whether express or implied)
of a dirccior, servanmt or agent of the body
corporate, whether giving of the dicection, consent
or agreement is within the scope of the actual or
apparent authority of the director, servant or agent,

shall be deemed, for 1he purposes of this Act, 1o have been
engaged in by the body corporale.

(2)  Any conduct engaged in or on behalf of a person
other than & body corporate -
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(a) by a servant or agent of the person within the
scope of actual or apparent authority of the
servant or agent: or

(b) by any other person at the direction ar with the
consent or agreement {whether express or
implied) of a servant or agent of the first
mentioned person., when the giving of the
direction, consent or agreement is within the
scope of the actual or apparent authority of the
servant or agend,

shall be deemed, for the purposes of this Acy, to have been
engaged in by the first-mentioned person.

87.  The messures provided by this Act shall not
preclude the institwtion of criminal proceedings pursuant to
the provisions of Penal Code, the Prevention und Combating
of Corruption Act, or any other written Jaw apainst any person
discharging functions or exercising powers under this Act or
regulations made under this Act,

PART IX
Diswrnes SETTHLEMENT

88.~(1) There is cstablished an intependent procurement
appeals anthority to be known as (he Public Procurement
Appeals Authority,

(@) The Appeals Authority shall consist of:
(@) a Chairman who shall be nominated by the
President from amongst retired Judpes; and
(b} six other members 1o be norninaled by the
Minister as [ollows:
() a senior lawyer 1o be nominated by
the Attorney General: and
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(i)  {ive other members, at lcast two of
them from the private seetor with
professional knowledge and
experience in public procuremeni,
construction  industry, busincss
administration, finance or law,

{c} the FExeculive Secretary who shall be the
Scerelary of the Appeals Authority.

(3) The Third Schedule to this Act shall have effect
with regard to appoiniment and lenure of office ol members
and of the Appeals Authority,

4)  The Members of the Appeals Authority shall
oversee the performance of the Appeals Authority.

(5}  The Appeals Authority shall have originat
jurisdiction to hear and delermine complaints against
procuring entitics where g procurement or disposal of
contract 1s already in force ang appeals arising from
admixdisirative decisions made by the accounting officer.,

{6} e Appeals Authority shall review the
Authority’s decision arising from blacklisling of tenderers.

(7) Im resolving disputes or complaints, the Appeals
Authority shall condue preceedings in accordance with
rules made under this Act,

89.-(1) There shall be an Fxeeutive Sccretary of the
Appeals Authority who shal} be appointed by the President
on such terms and conditions as the President may
determine,

(2) The Exceutjve Secretary shall be appoinicd from
amongst the registered professionals save tor lawyers and
business administrators who has al least ton years of
experieace in either busincss, finance, law or other relevant
discipline and experience in procurenc,

{3) Subject to the general supervision and direction of
the Appeals Authority, the Executive Seerctary shali be
responsible for:
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{a) Management of the operation of the Appeals
Authority;

(b)  Management of funds, properly and business
of the Appeals Authority;

()  Administration, organization and control of
officers and staff of the Appeals Authority.

(4)  The Executive Secrefary shali be the Chicl
Excevtive and the Accounting Officer of the Appeals
Authority,

(5} The Execcutive Scerctary shall hold office for a
period of four years and may, subject to his satisfactory
performance, be eligible for reappointment for one more
term of four years.

90. The Appeals Authorily shall employ such number
and categorics of stafl as it deemed niceessary for the
cffective functioning of (he Appeals Authority,

91.-(1) The funds of Appeals Authority shall consist
of-

(a) monies appropriated by Parliament;

(b} loans and grants:

(c} revenues collected from services rendered; and

(d) any other menies reccived or made avaitable to
it for purposes of its functions

(2) There shail be paid from the fonds of the Appeals
Authority-

(@) the salaries and allowmnces of its staff,

(b) such other allowances necessary 10 pay its
members and stalf or other persons cngaged in
business of the Appeals Authority as the
Minister may determine; and

{c) any other cxpenses incurred by it in the
performance of its functions.
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{3) There shall be opened and  maitained bank
accounts of the Appeals Authority in Banks approved by
members of the Appeals Authority.

92.(1) The Appeals Arthority shall mainain proper
books of accounts and other records relating to its financial
transactions and preparc annual statement o accounts
including income and expenditure account, and balance
sheet in accordance with Public Finanee Act.

(2) The books of accounts and other records shall be
opeu for inspection by the Minister or any other person duly
authorized by him.

(3) The accounts of the Appeals Authority shall be
audited by the Controfler and Auditor General.

93.-(1) The Executive Sceretary shall, not later than
three months before the end of cach financial year, prepare
and submit to the Members of the Appeals Board an annual
management plan which include a budget lor its approval
for the next financial year.

(2} The Exccutive Sceretary may, at any time before
the end of a financial year, prepare and submit to the
Members of the Appeals Authority {or approval any
eslimates supplementary to the budget of the current
financial year.

(3) No expenditure shall he made out of the funds of
the Avnpeals Authority vnless it is Pt of the expenditure
approved by the Members of the Appeals Authority under
the estimates for the fiseal year in which the expenditure
shall be incurred, or in the supplementary budget for that
year,
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Aonat 94.-(1) The Appeals Authority shall, within six months
:La;”r'::;; after the end of cach financiy] year, cause (o be prepared
and submitted 1o the Minister a report on is activitics and
operalions, and all complaints and appeals handled during
that year.
(2} Acopyofthe repott prepared under subsection (D)
shall, when submitted (o the Minister, be accompanied by -
(2) a copy of the audiicd accounts of the Appeals
Authority;
(b) a copy of the auditors repori on the accounts:
and
{c) any other information as the Minister may
direct.

(3) The Minister shalj fay before the National
Assembly 1he reports mentioned wnder subsection 2)
within threc months fiom the date of réceiving the report or
at the next sittin g of Purliamnent”,

Right lo review 95.(1) Any tenderer who claims 10 have suffered or

G.N. No. 455A . i

of 201] that may suffer any loss or injury as a result ola breach of 3
duty imposed on a procuring entity by this Act may seck a

review in accordance with sections 96 and 97,

(2} The review relerred 1o in subsection {1) shafl not
apply to-

(a} the selection of method of procurement op in
the case of services the choice of a selecting
procedure;

(b) the limitation of procurement proceedings on the
basis of mationality in accordance wilh seetion
54 of this Act or in accordunce with the
preseribed Regulations;
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(¢} in the case of services, a refusal by the procuring
entity to zespond 1o an expression of interest in
participating  in request  for proposals
proceedings,

(3)  Any tenderer who is agprieved by the decision of
the accounting officer under subseetion {2) shal! have the
right to lodge a complaint ta the Appeals Authority,

Seitlement of 96-(1) Any complaints or disputc between procuring
gﬂg:f;“; " entitics and tenderers which arise in respect of procurcment
accounting proceedings, disposal of public assets by tender and awards
officer of coniracts shall be reviewed and decided upon 4 Written

decision of the accounling officer of a procuring entity and
give reasons for his decision.

(2) On receiving a compliint under this seetion the
accounting officer may, depending on the natwre of the
complaint, constitute an independent review panel from
within or outside hiy organization which shall review the
complaint and advise him on the appropriate actions to be
taken,

(3}  Where alter proper investigation, it is established
that, the Chairman of the tender board, any member of the
tender board, the secretury of the tender board or any other
public officer of the procuring cntity has violated this Aet
and the regulations made uwnder i1, the accounting officer
shall take appropriate aclions against hiny,

(#) The accounting officer shall not onlerlain &
complaint or dispute unless it is submitted within fwenty
cighty days from he date the tenderer submitling it became
aware of the circumstances giving rise o the complaint or
dispute or when that tenderer should have become aware of
those circumistances, whichever is carfier,

(5) The accounting officer shail not cntertain a
complaint or dispute or cominue fo entertain a complaint or
dispute after the procurement contraet has entered into foree,
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{6 The accounting officer shall, within fourteen days
afler the submission of (he complaint or dispule deliver a
written decision which shall.-

(@) state the reasons for the decision; and

(b} if tae complaint or dispuic is upheld in whole
Or in part indicate the corrective méasures to be
taken.

(7} Where the asccounting officer docs not jssuc g
decision within the time specilicd in subsection (6), the
tenderer submitiing the complaint or dispute 1o the procuring
entity shall be entiiled immediately thereafier to institute
proceedings under seetion 97 ang upon institution of such
proceedings, the competence of the accounting officer o
entertain the complaint or dispute shal! cease,

(8) The decision of the accounting officer shatl be final
unless the {enderer applies for administrative review to the
Appeals Authority.,

97.-(1) A tenderer who is aggricved by the decision of
the accounting officer may refer the matter o the Appeals
Authority for review and administrative decision,

(2) Where-
{2} the accounting officer does not make a decision
within the period specified under this Act; or
(b) the tenderer js not satislied with the decision of
the accounting officer.
the tenderer may make a complaint tg the Appeals Authority
within  fourteen working  days from the datc of
communication of the decision by the accounting officer.

(3) A tenderer may submit a complaint or dispute
directly to the Appeals Authority if the complaint or dispuic
cannot be entertained under seclion 96 beeause of ¢ntry indo
force of the procurement or dispbsal contract, and provided
that the complaint or dispute is submitted within fourteen
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days [rom the date when the tenderer submitling it became
aware of the circumstances giving rise to the complaint ar
dispute or the time when that lenderer should have become
aware of those circumstances,

(4) The Appeals Authority shall, upon receipt of a
complaint or dispute, give nolice of the complaint or dispute
to the procuring emtity in which case the procuring entity
shall be required to submit all the relevant documcemations
and information pertaining to the particulur tender,

(5) The Appeals Authorily may, unless it dismisses the
complaint or dispute, issue one or more of the Tollowing
remedics-

{a)  declare the legal rules or principles that govern
the subject matter;

(b) prohibit the procuring entity from acting or
deciding unlawfully or from following an
unlawful procedure;

(€)  require the procuring entity thal has acted or
procecded in an unlawful manner, or reached
an unlawful decision, to act ur 10 proceed ina
lawful manner or o reach o lawhul decision;

{d) anmu! in whole or in part an unlawful acl or
deciston of the procuring entily:

() revise an unlawlul deeision by ihie procuring
entity or substitute its own decision for such a
decision; or

(N require  the payment ol reasonable
compensation 1o the tenderer submitling the
complaint or dispute as « result of an unlawful
acl, deeision or procedure Tollowed by the
procuzing cntity,
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(6) The Appeals Authority shall, within forty five days,
issuc a written decision conceming the complaint or dispute
stating the reasons for the decision and the remedics granted,
il any.

(7) The decision ol the Appeals Authority shal! be final
uniess is subject for judicial review under seetion 101 of this
Act,

{8) The decision of (e Appeads Authority shall be
binding 1o the partics on the complaint or appeal and such
decision may be cnforced in any courl of competent
Jurisdietion as if it were a decree ol the court,

98, The Appeals Authority may extend the time lmit
set under subsections (2} and (3) of section 97 where it is
satisfied that (ilure by a parny 10 fodge an appeal or
complaint was occasioned by being absent from the United
Republic, sickness or other reasomable cayse, subject 1o such
terms and conditions as may be prescribed in the rules,

99.-(1) After the submission of a complaint or dispute
under sections 96 and 97, the Accounting officer, or the
Appeals Authority, as the ease may be, shall notify all
tenderers perticipating in the procurement or disposal
proceedings to which the complaint or dispute relates; of the
submission of the complint or dispute and of its substance.

(2} Any tenderer or any publie body whose interest is op
may be affecied by the review proceedings, shall have a right
10 participate in the review procecdings and a tenderer who
fails to participatc in the roview proceedings shall be barred
[rom subscquently making the sume claim.
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(3) The decision of the accounting officer, or the
Appeals Authorily shall be furnished within seven days after
the delivery of the decision to the tenderer who subntitted the
complaint or dispute to the procuring entity and 1o any other
tenderer or Government authority who participated in the
review proceedings and after the decision has been delivered,
shall be made available for inspection by the general public,
provided no information shall be disclosed if its disclosure —

{a) is contrary to law;

(b} impedes law enforcement;

(¢} s notin the public interest:

{d) prejudices legitimale commercial inlerest of
parties; or

{e) inhibiis fair competition.

(4) The Authority may, upon receipt of reposts of
findings from the accounting officer or decision of the
Appeals Authority, recommend 1o the compelent authority
to take disciplinary measwres against the concorned person
or bady implicated in the report or decision, as the case may
be, in accordance with the provisions of this Act.

180.-(T) Upon receipt of a complaint or dispute, the
accounting officer shall subject to subsection (2), suspend the
procurement process pending determination of a complaint or
an appeal.

(2) The suspension referred to in subseclion {1} shall
not apply where the procuring entity certilies 1o the Authority
that urgent public interest considerations require.  the
procurement 10 proceed and the certification shall state the
grounds for the findings which shall be conclusive with
respect to all levels of review other than judicial review.
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(3)  Any decision by the accounting officer under this
section and the grounds and circumstances for it shall he
made part of the record of the procurement proceedings,

(#)  Upon receipt of a complaint or an appeal, the
Appeals Authority may suspend (he procurement process ar
where  necessary, the performance ol the concerned
procurement contract pending determination of the complaint
or an appeal.

Judicial 181.-(1) A tenderer or procuring entity aggrieved by the
Review decision of the Appeals Authority may, within fourtecn days
of the date of delivety of such decision, apply to the High
Court for judicial review.
(2) Where the application is belore the High Court for
juridical review:

(2) in case of an application by a tenderer challenging the
decision of the Appeals  Authority, the Appeals
Authority shall be tepresented 1n the ITigh Cour by
the Attorney General: and

() in case of an application by g PIOCUring  cuiity
chalienging the decision of the Appeals Anthority, the
procuring entity and the Appeals Authority shall state
their positions 1o the Altorney General,

(3) Where the provuring entily and the Appeals
Authority have submitted their positions to the Altomey
General in terms of paragraph (b) of subsection {23, the
Attomoy General shall state tase containing positions of
both partics and file 2 cage marked “Cuse Stated” in the
Hiph Court for its opinion in accordance with Order XXXiv
of the Civil Pracedure Code,

(4) The judgement of the 1j gt Court issued in terms of
subsection {3) shal] be communicaied o the partics by the

Attomey General and shal] be lingding on both parties.
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PART X
GENERAL PROVISIONS

162.-(1) Public officers and experts engaged lo deliver
specific services under this Act shall subscribe (o the Code of
Ethical Conduct.

(2) Al tendercrs shafl be required to sign a declaration of
compliance with those Codes of Ethical Conduct determined
by the Authority from time to time,

163. No act or thing done by any member or by any
employec of the Authorily or Appeals Autbority shell, if done
or omitted bona fide in the execution or purported execution of
his duties as a member or as an employee of {he Authority or
Appeals Authority, subjeet him to any action, Hability or
demand of any kind,

104.-(1) A person who-

(@)  knowingly gives false or misleading information
or cvidence in purported compliance with a
summons issued under this Act;

(b) contrary to this Act, interferes with or exerts
undue inffuence on any officer or empioyec of
the Authority, Appeals Authority or procuring
entity or member of tender board in the
performance of his functions or in the exercise of
his power under this Act;

{¢) open any sealed tender, including such fenders as
may be submitied through electronic system and
any document required fo be sealed, or divulge
their contents prior lo the appointed time for the
public opening of the tender documents;

(d) connives or colludes to corumil a frauduient,
corrupt, coltusive, coercive or obstructive act as
defined in section 3;
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(€) causes loss of public propertics or funds as a
resull of negligence in the implementation of this
Act,
commits an offence and on conviction shalf be liahle o a fine

the penalty Imposed in this scction, the court shall order that
the amount of [osg incurred by the complainant  be
compensated, failure of whj ch, the court shail issue an order of
confiscation gf bersonal property of the person convicted in
order {0 recover 1he joss,

(2) A person who -

{8)  without reasonable excuse, fails or refuses to give
mformation, produce any document, records or
eports required uader subsection (2) of section
18 or under the notice issucd in accordance wilh
subscetion (4) of scetion 927,

(b))  delay without Justifiable cause, (he opening or
evaluation of or the awarding of contract beyond
the preseribed period; or

(€} contravenes or fajls 10 comply with provisions of
this Act, or regulations made under this Act,

commits an offence and on conviction is liable 10 4 fine not
exceeding ten miilign shillings or to imprisonment for a term
ot exceeding three years or to both.

(3) Wherea procuring entity consistently contravenes this
Act, it shall, on (he dircclion of the Authority, have jis
procurcment function lransferred 10 the Agency until the
Authority is satisfied that the causes of the contravention have
been rectified
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Regulations 105.-(1) The Minister may make regulations and rules for
3’52’!;‘ N{‘:[. the better carrying out of the provisions of this Act.

2011

(2} Without prejudice to the gencl:alit}' ol subsection (1),
the Minister may make regulations prescribing -

(a)
(b)
()
)]
)
(8)
(h)
(i

(k)
M

(m)

L ol ot

procedures and processes for procurcment of
common use items under framework agrecments;
procedure for procurement of goods and services
by public bodiey through third party or Agency;
terms  and  conditions  for defegation  of
procurement functions ol a procurin 2 entity;
procurement  procedures  for  used railway
machinery, ships and aircrafls:

procedures for tendoer subntission, opening aad
evaluation, awarding of tender and canceliation
of procurement process;

procedures foy investigation under 1his Act;
procedure for lodging procurcment complainls
and appeals;

various methods of procurement and procurement
of commodilics of seasonal nature;

qualificalion of tenderers, circumstances and
procedures for prequalification pro&ess;

fees for various services rendered by  the
Authority or Appeals Authority or the Agency;

procurement procedures of (he Authority, the
Agency and of the Appeals Authority;

procedures for handling disagreements between
procuring instilntional bodies for procurement
[umetions:

threshold for ratification by the Attorney Ceneral
Or 4 person authorized by him;
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(1)  procedures  for consideration of nationaj
preference in tendering and thresholds for
exclusive preference;

{0)  the manner and duration for kecping procurement
records by procuring ent 1y;

{p) procedure and period of debarment of tenderer
by the Authority or procuring ontity;

(q) procedures for procurement under the public
private partnerships agrecments;

{t}  procedures for advertisement and publication of
tender notices by procuring enitics:

(s}  standards tender documents for application under
this Act;

{t}  percentages  for contract  variation  or
amendments;

{0) procedures for negotiation and award of contract;

{(v) procedurcs for relrospective approval;

(W}  procedures for conduct g e-procurement ; and

(x) anything or matecr which requires 10 pe
prescribed under this Act.

Guidelines 166. The Authority shall issuc guidelines from time to
time for the bettor carrying out of the objectives or any
functions under this Act,

*fclf"ﬂl‘ﬂ“d 107.-(1) The Puhlic Procurcment Aet, 2004 is hereby

E‘:;:g;h repealed.

2) Notwithstanding  subsection (1), every order,
direction or appeintment which was fssued, given, or made
pursuant {o the provisions of the Public Procurement Act and
every office created in bursuance thereof shall remain valid

unlil otherwise cancelled, revoked, varied or abolished under

the provisions of this Acl.
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(3)  Upen the coming into operation of this Act, save
for scetion 31(3), all Jaws, regulations or ruleg relating to
public procurement and disposal of public asscts by tender
shall cease to have any effeet, power, function, awthority or
duty in rclation to any maiicr connected with procurcment of
goods, service, works or disposal of public assels by lender,

108.-(1) Al properties, except that property us the Minister
may determine, which immediately before the commencement
of this Act was vesied in the Government for the use of the
Authority or the Appeals  Authority on the date of
commencement of this Act shall mmedintely vest in the
Authority or the Appeals Authority subject 1o all interests,
liabilities, charges and trusts alfecting that property.

(2) All Jepal obligations, proceedings and claims pending
in respect of the Authority or the Appeals Authorily shall be
continued or enforced by or against the Authority or the
Appeals Awthority in the same manner as they would have
been continued or enforced if this Act hud been in force at the
time when the cause ol action arose,

FIRST SCHENULE

{Uneler section 21)

COMPOSITION, APPOINTMENT AND PROCEIURES OF TUE AUTI ¢ IRITY

Inierpretation

1. In this Schedule “Appointing Awhority" memns;

() in the case of the Chairman of 1he Autherity, she President of
the United Republic of Tanzania, and
Y] in the caye of Members of the Authonity, the Minister for the

time being responsible for finpnee:
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Composition 2.1} "The Bosrd of Dircetors shiall consist of the lollowing metmbers -
nnd {0 a wenexeeutive Chuirman who shull be appointed by ihe

appointmer of
the Avthority

Temyre
ol
fTico

Awndance by
IK-HICRtbery

Mewtings

President; and
(b} six members o1 fenst dirge of whem gre expents or specindists
In procusrement, fmw, managemenl, ehgieering, cummerce, of
in any other relevamt ficld » whe shall be appoinied by the
Minister,
(2} "Fhe Chiel Lixecutive Officer who shall be appoiated by the President shult
bu the Scerelary to the iganl,

3.-£4) The Chatrman and members of the Board shall be sppointed for & periad
of three years and shalf be cligible for re-appointment Jor g further peciod of three
yeurs,

(2} Under exceptional circumstances, the Appointing Authority My exlend
the tenure o the Bourd membier or members for 3 perigd not excesding six mpntlis
trom the dale uf expiry of the jnitia) pariod ol appointmeni,

(3} The Appointag Aathority may determine the appeiniment of the
Chainman, members and Chicr execulive of the Board ar any time for,

{a}  abuse of pilice:

(b)  cenuption;

e} incompatence;

() any physical ar mental incapacity that renders o persun
incapabie ol performing the duties of that wiTice;

(e} fablure 10 wtend tiree conseedlive mectings of the Board
mectings withour reasonabfe provnds;

(N conviction ol'an otfence involving moral turpiivde; and

{8)  being wdjudger haiskrupt by a courd of law,

() Any member of the Bomd ny sesign upon giving one month's notize in
writing {o the Appointing Autharity,

{5) ITany member is absent From: three conseoutive mectings of the Board
without providing reasonable excuse, the lloard shall advise the appointing
authority 10 terminaie 1he sppaintmerd of ihal member and “ppuint anather
nmierither in his place.

4 The Board nwy inviee public officers of procuring enlities whosc
procirement is under consideratiog or any oiher person with. g fegitimule interest
in the procuremceni being reviewed 10 atend ils meetings for the purpose of
assisting the Board, but such persois shall have no vote,

5.-(1) An ordinary mecling of the Beard shall by cohvened by the Chairman,
or in his absence or inablity tn aer, the Chicf Lxeauive Officer, by 2 patice
speellying the dale, time ang Place of such meeting which shall be sent to cach
mamber at his usual place of buyi ness o resilenee not dess than wwa figll working
days beiore the date of such meeting and e Board shall meet a1 stch fimes and
Such places heing not fess than wiIEe in a moath as the Chairman ney determine.
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{2) The Chateman, or in his absence or inabifity to uct, the Chiel Fxecutive
Qfficer, shall convenc 2 speciul ineeting of’ the Noard upon receipt of a request in
writing sipaed by niet less than three members of 1he Dourd, wuve (hat soch
requests shill ol be made witheut justifiable cause.

.-(1) $ealf of the members of the Board shall form a quurum for a meeting
o the Board.

(2} In the absencu of the Chainman, the members prese gl a meeting of the
Board shall clcet onc of the members (o ael as Chaicmun for that mecting nnd (he
member who is 50 cleied shall be responsible for reporting the findings of such
meeting (o the Chairman.

(3) Atany meeting of the Board, & decision of the majority of the members
preseat shali be recorded os a docision of the Board, save that # mcmber who
dissents from that decivion shall be enitled 10 have his dissenting decision and (he
reasans for il recorded in the minutes of Ut meeling,

{4) The validity of any act or decision of the Boaed shitll net be affected by
Wny vacaney among it members or by any defect in the appoininent of any af
them,

7. Minutes of cach meeting of the Bonrd shaif be recorded by the Sceritary
in 2 praper {orm and shall be confirmed by the Board and signed by the Chairman
and the Scerctary ut the next foHowing ordinary mecting of the Board and filed at
the, offices of the Authority,

8. Nolifietion of degisions of the Board all other comununicstions
aittde o its behalf shull be signed by the chicl cxeeutive officer, or by an officer of
the Secretariat of the Bowd who hus been anlorized in wriling by the chicl'
execulive officer W act on that behalf,

9. The Board shalf have power 1o regulite its own proceedings.

10. “The Board may establish subcommitices and appuing ds members, of
such subcommittees, pursons who are or are not, members of the Banrd for the
purpoges of advising the Boord on any speeific matier,

T1. “The Minister may preseribe fees and allowmces which may be payable
10 the Chainfm and members of the Authority.
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BECOND SCUEDULE

(lnder section 31 (24

COMPOSITION, APPOINTMENT AND PROCEDURES OF TENDER BOGARDS

Inlempretation 1.1 In this Sehedule, "the bourd” means the Tender Board for the Ministry,
Independent Depaviment  of Government, Repion, Agency and *urastita)
Organisation,

Composition 2.-(1} The Bourd shall consist of -

ad (0} a Chuirmun, who shal} be ane of the heads of department or g

appoiitnient person of - similar standing and whe shat! e appointed by the

nccounling officer;,

(b}  six members who are heads of deparmenmt o persons of
similar stonding within e samp procuring entily ead who
shall be uppointed by the aceounting ofticer,

{2} ‘the Sceretary of 1he Terder Board, shall be the head of the procurement
management uajl,

Tenre of 3-(1) The Chairman aud members of the Doard shall be appointed for g
Appoianoung Penod of theee yeurs and stall be eligible for re-appointment for 4 further period of
thiee years,

{2) Under sxceptional circumstances, he Accounting officer may extend the
teaere of the Board member or members for o patiod not vaceeding theee yeats from
the date of expiry of the initial period of uppoimment,

(3) e accounting officer may terminate fhe appointment of the £ hairmun wnd
members of the Buard st any time for:
{a)  abuse of oilice;
(b}  coruption;
(e} incompeience;
{#)  any physical ur mental fteapacity thal renders a person incupable of
petforming the duties of thay sifice;
(€} feilure 1o sttend three consccutive meetings of the Board imeelings
without rensosuble arounds;
(0 conviction afan offence involving moral turpitude; ind
(g)  being adjudged bankrapt by & count of law,
(4] Aay member of the Woard may resign upan giving one month's potice in
wriling to the sceouniin B offieer as the case may be,
€5) if any member is ahsent ftom Uyee conseoutive meelings of the Board
without providing reasonubic excuse, the Baurd shall udvise jhe accounting officer to
terminate the appointarent pf that snember md appoint anoller smember in his plage.
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4. The Board may invite public officers from within (he procuring authority
or ailser public authority 1o utlend jig meetings for the purpose of assisting e board,
bt suchs persan shall kave no vole,

5. Meclings of the board shafl be cunvened by e Chuisman, or in his
abscnee o inability to act, (he Secrelary, by a notice specilying the date, tme and
place of such meeting which shall be sem 1o €ath member 41 his usuaf place of
business or residence not ess than twa full working days before the date of such
meeting vad the board shall mewt at such limes and places, heing not less than once
in v regnth, as the Chairman may determing,

6.-(1} Half of the members ol the boaed shall form a qumrum for 4 meeting of
the board,

(2) In the ubsunce vf the Chmiramn, the membors present wl a meeting of the
board shall eleet onp of e members (g uet as Cheiringn for that raceling and the
member whe is so elevied shalf be responsibic for reporting the findings of sugh
mrecting ta the Chairnan,

{3} Al any meeting of the beurd, & decision of the mjority of the mentbers
present und voting shal! be recorded us & decision of the board, save that a member
who dissents from (hal decision shall be eutitted 1o Iave hig dissenting deision and
the reasons for it to be recorded in the minutes of that mecling,

7. Minutes of cach meeting of the board shall be recortded by the Seerclary in
A proper formi and shail be confinned by the board and signed by the Clalrman and
the Seoretary at the nex| loflowing meeting af the board,

8. Netificution of deeisions made by the board and alf oifier cormnunications
scnl on ity behaif shal) by sighed by (he Seeretary pr by the Permanen Secrgtary or
Chiel Executive as the case tnay he.

% A tender  board shalf conduct its proceedings in accordaneg with the
preseribed Regulutions,

0. The lenuer hoard my establish sub-committecs and 2ppoint as members,
ol such sub-< ammittees, persons whe are, or are nol, members of tiwe tender bourd
for the putposes of advising the board on any specifie inatier,

1L The Minister may prescyibe fees and allowunces which mey be payabie 10
the Chairman and membegs of the beard,
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—————

THIRI SCIIERULE

{Under section §)

COMPOSITION AND PROCEDURES OF T APPEALS AUTHORITY

Interpretation 1. In this Schedule:
“Appointing Authority™ means -
() in the case of Chuirmun, and lixecujve Seeretary of (e Public
Procurement  Appeals Authority, the President of the Unjted
Republic of Tanvania; and
{ii} in the vage of Members of the Appeals Autherity, the Minister for the
lime being responsible for finance,

Tevure of Z-(1} The Chairman and members of the Appesls Authority shal| be appointed
alfice for a period of three years and shubl be eligible for re-appointment fur o further period
of three years.

{Z) Under exeeptional circimstances, the Appointing Authority may cxlend the
tomiee of a member for 4 period nol exeeeding six menths from the date of expity of
the initiad period of #ppeiniment,

(3 The appointing vuthorily iy lerminate the appointment of the Chairmen,
members und Executive Seeretary ot any lime for -

{a) abuseof ollice;

{b) corruplion;

(¢} incomppience;

{d) any physical or ‘ewdal incapacity thet rendeps 8 person incapable of
perfemming (he dutics of thay office;

(e} milere o alend threw copsecutive meatings of the Appeals Authority
neeiings withent reasonuble Brounds;

(N conviction ofan offence invoiving moral turpitude; and

(8) being udjudged bankpup by a court of law,

{4) Any member of the Apprils Authority may resign upon giving ope month's
siolice in wriling 16 the Anpoialing Authority,

(5)  Where & member is absent from three Lonscoutive meelings, the
Appeals Authority shall wdvise the Appointing Aathority 10 erminate the
appoiniment of tha! member and appoint arother member o his place,

Committees 3. The Appeals Awthority may cstablish nog more than three

ofihe Hoard subcommilices whose memmbership shall congist of not more than three persons for
purpose of advising e Appeals Authority on any specific maiter.
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4-{1} The bearing of e Appeals Authority shall be convened by the
Chainiman or in his absence or inability to st the fxeeutive Secrctary, by a notice
specilying the date, e ang place of such hearing which stadl be set o cach
member at his usual place of business or residence nut fess than Lwo ful] working
days belore the datg af suck hearing,

(2} The Chainman or in his absenee gr inubifity o act, 1he Executive
Secretary shall eonvene o special mesting npon receipt of a request §n writing
sipned by not legs than three members of the Appeals Autharity save (hat such
requesis shall not be nade without fnstifiable cause,

(3) The Appeals Authority may act notwithstanding any vacaney in jfty
mentbership,

{4) Ng aet or pracecding of the Appeals Authority shall be invalid [y
reason of any defect or irregutority it the appointawent of any inember or by reason
that any person who purposed buan fide to url as o niember atthe fime of the aet or
procecding was in fagt disquelified o5 not entitled [0 8ct s 0 nrembey,

3-(1) In reselving disputes or compluinty the Appeals Anthority shal!
eonduct preceedings in nceardmice tq she Reles made under this Agy,

{2} Wihere the Rudes are sifent in tclation 10 any pariicular peactics or
procedure 1he proceedings ol {he Appoals Authority shall be coilueted in
accordnnce with such Rufes pf praclice and procedure ng Lhe Appeals Avuthority
may specify,

(1) by meeting ol the Appeals Authority, three members shall forma
quonum for a hearing of review oy an appead,

€2} In the absence of e Chairman, 1he embarg Presenl vl a meeting of the
Appeal Authority shall seletl one of their members to acl as chuirnwn for 1hy
meeting and the member Who is selected shati pe fesponsible Tor reporting the
findings of such meeting 1o the Chaitman.

{3) Alany hearing of e appeal or complaint, the decision of e nynjority ol
Ute members preseut shal! be reeorded os a decision of the Appeals Authority, save
that a member who dissents from that decision sheli be entfted 10 have his decision
and the reasony ticref be recorded in the minutes of (has meeling,

7-(1) Proceedings al the Iwaring by the Appeals Anthority shall be recorded
I writing by the members e by any ather miuthorizeq person.

{Z) The records of every proceedings of the Appenls Autbority shall he
signed by ke embers rresent and the Chainuan ar 2 person presiding over,

8. Mmuies of euph Beeting of the Appeals Authority shall be recorded by (he
BExeautive Secretiry ihow Foper form und shell be confirmed by the Appesis
Authority and signed by the Clrunman and the Execytive Secretury or by an pfficer
of the Scerclarial who has been wuihorized in writing 1o agt on belugdf of the
Lixseulive Secretary al the nex neeting,
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Notification %. Nuotification of decision nde by the Appeals Authori W and all other

of ducision communications sent on its behalf shall be signed by the Exccutive Sceretury or by
20 olficer of the secretarial whe has beer authorized in Writing (o av1 on dbehell of
the Executive Secretary. '

Feey and T8, "Fhe Minister may preseribe fees and ulfowmnces which muy b piryuble to

eluvances the Chainnan and Mcmbers of thie Appeals Authorisy.

Passed in the National Assembly on the 14" November, 20711

Tromas D, Kasiian,
Clerk of the National Assembly



